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Abstract

This thesis examines the ability of Anghanerican law to function as a method of
historiography in Holocauselated trials. It is informed bgmpiricistanalytical' (Evans)

and 'narrativdinguistic' (White) genres of 'good history' and a ‘consensus of critique’
(Bilsky, Wilson) that explicitly identifies the histotgw relationship as a flawed
methodology. Applying theory to practice the tlsesocuses its research on the
collaborative reconstruction of specific historiographies integral to the Holocaust across
the Adolf Eichmann (1961), Ernst Zindel (1985, 1988) and David Irving (2000) trials.
More specifically, in response to competing densad ‘good history', the thesis
identifies how historians and jurists translated the relevant traces of the past into 'credible
and intelligible' accountsf (empiricist) or 'convincing representatioas(narrativist) the
Holocaust regardless of the extristorical form of legal case and context. The
historiographies foregrounded are the evolution of extermination policy, the mass
shooting of the Einsatzgruppen 19411942, homicidal gas chambers at Auschwitz
Birkenau, and the total number of Jewishims.

Through comparative analysis the thesis finds that the accounts/representations
subsequently authorised may have been 'cooked’ (Wilson) in accordance with case
specific remits but they were empirically accountable and -:fulthin content
(McCullagh, Munslow). With few exceptionthey were also compatible across all four
courtrooms and consistent with the findings of established Holocaust scholarship both
past and present. In complying with the generic demands of both empiricist and narrativist
theories the thesis confirms thaethistorylaw relationship can be a model of 'good
history’. However, although the stability of accounts/representations indicates the
constraint of the past traces, and therefore a 'matching' fumdgtiothe past (empiricist),

the research confirms th@imacy of its 'making' function (narrativistys the past. The
thesis concludes that the methodology and outputs of the hiatenglationship are most
appropriately explained through the lens of the 'narrditigiistic’ genre.
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Introduction and Methodology

This thesis is a study of history and Andimerican law as collaborative genres about

'the past'.Informed by contemporary critiques of both the realist foundations of historical
scholarshipand the capacity of the law to do justice to its ¢raitivestigates if and how
disciplinary collaboration in the courtroom constitutes a model of 'goodylistoterest

i n the <concept of ''good  hnitid wreasy with the i gi r
implications of a particular set of theories critical of the prevailing Rankaaad
(‘empiricistanalytical’) genre of histornaking’ Incorporated withinthe broader
cultural, political and social configuration of the 'postmodern’, these theories revisit
familiar antagonismsong identifiedbetween empiricist and relativist perspectives of
knowledge productiorBut, informed by thecultural and linguisticturns',the challenge

to history has been identified as much wider and more thoroughgoing than its
predecessors, makingtheoi nt again in new and 'the gent
hand of the sceptics'Establishedcritiques of thetruthful foundatims of Rankean
scholarship have subsequentgen reaffirmed by voices that emphadise fictive,

'netted' and presewentric nature of its specific form of ‘historyifidvost critically, in

contrast to the persistent 'presence’ of the past definingranléging this scholarship,

these voices insist thdthe past' isnot only ontologically distinct, and therefore
inaccessible, buhevitablypr econcei ved astody offapaeticulagkin e d ¢

as well aslinguistically-turned' intofamiliarplot-l i nes t hat o6fl oat fr

"The concept of genre' is understood as the conventions and rules of thinking and practice relating to each
discipline, Robert Eaglestoriehe Holocaust and the Postmodé@xford: Oxford University Press, 2004),
p6. Reference to 'history’ relates to tisademic discipline and its scholarship.

’For the purposes of the thesis 6good historyd re
both the o6postmodern challengeé and the trial i n
histories if not following the conventions and rules of academic scholarship, in other words, the conventions
and rules ofanahgtoempidbr igeins te.

3 ~ R . .
Al un Munsl ow, 'On APresenceod0 and conversistg with

Rethinking History18:4 (2014), p570. 'Empiricistnalytical' in accordance with the generic conventions

and rules of the Rankean form as evidence based and deductive, Alun Munslow, 'Facts to fighTleer' in

Guardian 6 February 2001.

* Robert Eaglestoné?ostmodernism and Holocaust Den{@ambridge: Icon Books, 2001), p35; John
Tosh,The Pursuit of History: Aims, Methods and New Directions in the Study of Modern H&tagn.)
(Abingdon: Routledge, 2015), p165. For an overviewostmodern' thinking see Jekrangois Lyotard,
The Postmodern Condition: A Report on Knowle@anchester: Manchester University Press, 1984);
Roy Boyne and Ali Rattansi (edsPpstmodernism and Sociefiyondon: Palgrave Macmillan, 1990);
David Harvey,The Condition of Postmodernif@xford: Blackwell Publishers Ltd., 1990); Max Silverman,
Facing Postmodernity: Contemporary French Thought on Culture and S¢lc@etgsion: Routledge, 1999).

° Mary Fulbrook,Historical Theory: Ways of Imagining the Pdsbndon: Routledge, 2002), p29; Alun
Munslow and Keith Jenkins, 'Alun Munslow: in conversations with Keith JenlRethinking History
15:4 (2011)pp574, 575, 579, 582, 586; Kakhlainen, 'Escaping the Confines of History: Keith Jenkins',
Rethinking Histry, 17:2 (2013), pp236, 241.
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traces. History, or more accurately historiography, is therefarmarrativeinguistic'
construct6t he content s iaventedabfoundd Atistake, dt & claimed, h

is the epistemological foundations of the prevailing Rankean genre, or, more specifically,
'the sort of truth to which history aspité€onsequently, the concept of 'good histary'

its academic fornms theoretically contestg@hapter one).

Similarly, interest in the historlaw relationship originates in the emergence of a
‘consensus of critique' that warns of the risks involved when bringing historical inquiry
into the courtroon.Situated within two main 'schools of thought', fears of a 'show trial’
that compromises the procedures and standards of law when turning the courtroom into a
history seminar ('legal liberalism), contrast with claimser alia, of the reconstruction

of 'cooked' histories when determined through the vagaries of legaland practice

(‘the law and society movemerit)Yet disciplinary collaboration has a long history that
shows no sign of abating.Implicit in this history is that historians and jurigiave
effectively negotiated and overcome any potential riskeitioer of the disciplinary
partnes.” Indeed, if the law was an incompetent method of histeaking why would
historians consistently go to trial? However, those celebrating a record ossutce
litigation have been increasingly challenged by findings of an inherently flawed and
dysfunctional methodology. Consequently, opinion onhikgoriographical competence

of the historylaw relationship is likewise contested (chapter two).

*Muns! o w, '"On A Pr es e n Dabdtesqgn the Holodaus{Marxchastel: Manshester
University Press, 2010), pp5, 9; Hayden Whiteppics of Discourse: Essays in Cultural Criticism
(Baltimore: Johns Hopkins Univetg Press, 1978), pp586; Alun Munslow,The New HistoryEssex:
Pearson Education Limited, 2003), p20; Keith JenkiResthinking History(London: Routledge, 1991),
pp56; Keith JenkinsRefiguring History: New Thoughts on an Old Disciplifieondon: Rodedge, 2003).

! Munslow, The New Historyp163; White,Tropics of Discoursgp82. Historiography is accepted as both
the method and outputs of the history discipline.

’ EaglestoneThe Holocaust and the Postmodepi39.

® Richard Ashby WilsonWriting History in International Criminal Trials(Cambridge: Cambridge
University Press, 2011), ppl, 2; Leora Bilsky, 'The Judge and the Historian: Transnational Holocaust
Litigati on akHistogy and Bemorykd:? (@019, p122.

" bid. The concept of twked' history is raised by WilsowWriting History, p169 Although synonymous
with other explanations of histompaking (as 'netted' or 'presesgntric’) it more explicitly reflects
historiography as a form of intentional reconstruction and therefoseaitconcept that is foregrounded
throughout the thesis.

" From the International Military Tribunal in 1945/46 to the Reinhard Hanning trial at the time of writing
in 2016 but also through International Tribunals relating to the former Yugoslavia and Rarahdae
International Criminal Court.

2 Lawrence Douglas, 'The Didactic Trial: Filtering History and Memory into the Courtroom’, in David
Bankier and Dan Michman (edshiolocaust and Justice: Representation and Historiography of the
Holocaust in PosWar Trials (New York: Berghahn Books, 2010), p12.

7



Combiningthese two areas of intereshe thesis engages in original research of the
history-law relationship in accordance with prevailing (empirigstlytical) and
contested (narrativiinguistic) genres of 'good history'. Although informed by theory it

is nota philosophy thesis. Likewise, although relating to Angioerican practice, it is

not a law thesis. Rather, it is a historiography thesis, with specific courtrooms as its
empirical context and specific theoriesamfademidistory as its tool of evaluatio In
selecting an appropriate legal contekis notable that theoretical debates surrounding
the history discipline, and the practical collaboration of historians and jurists, are
historically linked by the Holocaust. Recourse to the Holocaust hasabpestentional
response by those defending the realist foundations of the prevailing 'empiricist
analytical' genre (chapter one), while historians and lawyers have been 'inextricably
intertwinedd in not only t he botthe sceogcetyt i o n
of its memory, protection of its record and authorisation of its facts and truths (chapter
two).” Consequently historians and lawyers have formed an arguably 'unique
relationshi®@ t h r o u @uristseduld mwohdo without history, anih the service of
justice, historianghave]fashioned and refashioned the historiography of the Holoc4ust'.

It is therefore appropriate to site the intended research of the Higtomnglationship in

Holocaustrelated trials.

The focus onHolocaustrelated trials is a familiar methodology for the study of the
history-law relationship. A alreadyimplied, abody of literature attests to a breadth of
research that has uncovered, on the one hand, a record of disciplinary reciprocity, and, on
the otherhandan Aunholy allianceo, the transfer

politicians and injustice at 'the level of historical conscioushes®wever, although

' EaglestonePostmodernism and Holocaust DeniBlan StoneConstructing the Holocaust: A Study in
Historiography(London: Valentine Mitchell, 2003); Lawsobebates Chr i st opher Br owni
Memory, Jud c i al I nterrogati on, Hi st or i c aProbifgehe bimitst r uct
of Representation: N a ZCambridge, Mdss: Harvard BriiversitaRressSi®92) t i o |
p34.

“Erich Haberer , OHi storg Rmds edawttii cre Hadtaaslandl i g @5 |
Genocide Studied49:3 (2005), pp487, 490.

o Ibid, p509. Devin O. Penda3he Frankfurt Auschwitz Trial, 196B965: Genocide, History, and the

Limits of the Law{Cambridge: Cambridge University Press, 2006)82% examples of the reach of this

body of literature see: Donald Bloxha@gnocide on Trial: War Crimes Trials and the Formation of
Holocaust History and Memoxford: Oxford University Press, 2001); Lawrence Doudlése Memory

of Judgement: Making lva and History in the Trials of the Holocaudtondon: Yale University Press,

2001); Henry RoussoThe Haunting Past: History, Memory, and Justice in Contemporary France
(Philadelphia: University of Pennsylvania Press, 2002); Stephen Whinston, 'Can Lamyehsdges Be

Good Historians?: A Critical Examination of the Siemens Slaafgor Cases'Berkeley Journal of
International Law 20:1 (2002), pp16Q75; David Hirsh,Law Against Genocide: Cosmopolitan Trials
(London: GlassHouse Press/Cavendish Publisirg,0 3) ; Donal d Bl oxham, OFrom
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providing extensive knowledge of the historical, legal, moral and politaraptexities

of Holocaust litigation cases, as well as empirically accountable detail and analysis of
individual trials (chapter two), there are gaps in its methodological approach and
assessment. Studies have tended to focus on legal procedure and pohtiest rather

than the processing of historiographical reconstructiSnbsequently, attention has been
placed on the extrhistorical and extrdegal (mis)appropriation and (mis)use of the
Holocaust, including its survivors, rather than the accouitiabind establishment of its
facts. Similarly, attention has been placed on the flawed narratives both presented and
authorised rather than thevidentialfoundations of their ‘trutfull’ content.” Studies

have also tended to focus on individual triaggher than employ comparative analysis
across courtroom$.Moreover, the assessment of collaborative competence has been
approached from a range of perspectives, including legal propriety, the securing of justice,
pedagogy and ‘representational efficaagther than contested concepts of 'good
history'.° As a detailed investigation into both historiography in general and the history
law relationship in particular, this thesis redresses these specific methodological

omissions.

After confirming that thecore function of historical scholarship is the contemporary
translation of evidentiary traces into empirically accurate and accountable knowfedge
(empiricist) or representatiors (narrativist) 'the past' (chapter one), the thesis focuses

the Holocaust 1in the Clhe Hidtoriograpmdof thei HolocBu@tloundintlso ne (e
Palgrave Macmillan, 2004), pp39.9; David FraserLaw After Auschwitz: Towards a Jurisprudence of

the HolocaustDurham, NC: Carolina Academic Press, 2005); Patkeherer and Jurgen Matthéaus (eds.),
Atrocities on Trial: Historical Perspectives on the Politics of Prosecuting War Cibiesoln: University

of Nebraska Press, 2008); WilsoWriting History; Bilsky, 'The Judge and the Historian', ppill56;

Bankier and Michman (edsHhlolocaust and Justic&Kim C. Priemel and Alexa Stiller (edsBgeassessing

the Nuremberg Military Tribunals: Transitional Justice, Trial Narratives, and Historiograplew York:

Berghahn Books, 2012); Lawrence Douglake Right Wrong Man: John Demjanjuk and the Last Great

Nazi War Crimes Tria{Princeton: Princeton University Press, 2016).

*® Ibid. See also Hannah Arendiichmann in Jerusalem: A Report on the Banality of ENew York:
Viking Press, 1963) and Richard J. Golsan, (edlg¢mory, the Holocaust, and French Justice: The
Bousquet and Touvier Affai(elanover: University Press of New England, 1996).

Y As opposed to ‘truthful', which impliethé Truth’, Munslow The New History p194. C. Behan,
McCullagh, 'Invitation to HistoriandRethinking History12:2 (2008), p277.@&ne studies have highlighted
pieces of evidence integral to specific trials.
historiano6s Wleig \83:10(2001), ppdA4d;cDa B. &dttenplanThe Holocaust on Trial:

History, Justice anthe David Irving Libel Cas@_ondon: Granta Books, 2002); Richard J. Evaradling

Lies About Hitler: The Holocaust, History and The David Irving T¢iaindon: Verso, 2002Deborah E.
Lipstadt,History on Trial: My Day in Court with David IrvinNew York: HarperCollins, 2006).

*® See footnotes 15 and 16. See also, Deborah E. LipdtadtEichmann Tria(New York: Schocken
Books, 2011).

0 PendasTheFrankfurt Auschwitz Triglp288.



attention onhow historians and jurists have replicated this methodology within the
parameters of Angldmerican law”’ More specifically, it closely examines how
historians and juristsavereconstructed specific historiographies of the Holocaust as true
'‘beyond reasable doubt' (criminal) or 'on the balance of probability' (civil) across a
range of courtrooms acting as discrete discursive (pregetic) contexts investigating

its past. Employing comparative analysis, and informed by empiricist and narrativist
theores, it seeks to answer four questions relevant to their respective demands of 'good
history: (1) although governed by discrete legal forms did Adgierican law
determine and establish empirically accountabledence andfacts of or as the
Holocaust? %) although casspecific, were the narratives authorised ‘tfuthi in
content? (3) although variously filtered and shaped were they also compatible and
consistent across trials? and (4) although legally probative were the facts and
interpretations linted by the past traces (empiriegstalytical) or preconceived and
prefigured by narratives that ‘floated free' of their content (narrhtigaistic)?
Ultimately, did the historfaw relationship operate as a 'matching functrath the past

(empiricis) or a 'making functiordsthe past (narrativistj?

Legal Contexts

The trials selected for comparative analysis are the criminal cases of Adolf Eichmann
(1961-1962) and Ernst Zindel (198B888) and the libel case instigated by David Irving

(2000). Inthe case of Zundel the two trials in 1985 and 1988 are included in the research
since the latter is a retrial of the former and therefore the cases are inextricably linked.

20Empiricist: Richard J. Evansn Defence of Histor{l. ondon: Granta Boks, 1997); Fulbrooklistorical
Theory Georg G. IggersHistoriography in the Twentieth Century: From Scientific Objectivity to the
Postmodern Challeng@Middletown CT: Wesleyan University Press, 200@grtrude HimmelfarbThe
New History and the Old: @ical Essays and Reappraisaind edn.) (Cambridge MA: Harvard
University Press, 2004f;. Behan McCullaghlThe Logic of History: Putting Postmodernism in Perspective
(London: Routledge, 2004); David Heniddistorical Evidence and Argume(Visconsin:University of
Wisconsin Press, 2005); Ann Curthoys and John Dotketistory Fiction?(2" edn.) (New South Wales:
University of New South Wales Press, 2010); Bernard Waites, 'In defence of historical realism: a further
response to Keith JenkinsRethirking History 15:3, (2011), pp31834; Andreas Boldt, 'Ranke:
Obijectivity and History',Rethinking History 18:4, (2014), pp45474; Tosh,The Pursuit of History
Narrativist : Hayden WhiteThe Content of the Form: Narrative Discourse and Historical Regmtagion
(Baltimore: John Hopkins University Press, 1987); JenkRethinking History F.R. Ankersmit,
Historical Representatior{California: Stanford University Press, 2001); Munsldle New History
Beverley Southgate?ostmodernism in History: Fear dfreedom?(London: Routledge, 2003Alun
Munslow, Deconstructing History2" edn.) (Oxford: Routledge, 2006); Elizabeth Deeds Erntditory

in the Discursive Condition: Reconsidering the Tools of Tho@@kbn: Routledge, 2011Rihlainen,
‘Escapingt he Confi nes -@92;H&ydes White, yThe HistorFi&ién Divide', Holocaust
Studies: A Journal of Culture and Histg30:1-2 (2014), ppl1734.

- Stone,Constructing the Holocausp229.
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The Eichmann, Ziindel and 'lIrving' trials are not inherently applicable to thel@iten
research or methodologically obvioi&ather, in addition to their recording in English,

their relevance lies in the diversity of legal case, process and reputation appropriate to
comparative study (chapter thre®&)oreover, hese four trialstook place innot only

different countries and decades butliversenational(as well as internationatpntexts

relating tothe HolocaustThe one shared feature was thahe of the countries hosting

the trials had been directly involved tine attempged mass murder of European Jewry.
Obviously, the state of Israel did not exist between 1933 and 1%g, both Canada

and the UK hadbeen classifiedand critigued)as 6 by st anRBueinéachnat i c
country approaches to and clooncsacui sotués nlead bée

constructed and framéeading up to and surroundingah trial.

It is possibly difficult to imagine that
was not foremost in the consciousness of either the Israeli goverrongublic.
Certainly,hundreds of thousands of Holocaust survivoad immigrated to Israel after

1948 and by 1960 comprised egearter of its populatiofi.Many of these survivors were
active in commemorative activiti€g/arsaw Ghetto Uprisingind poitical lobbying and

had been instrumental in the enactment oftlazis and Nazi Collaborators (Punishment)
Law' 1950, which indicted Eichmann, and the establishmerda p&tional Holocaust
memorial and research institut?,ad Vasherj in 1953 dedicated o MNattyss ard

Her d‘&o@arce materi al and records of the J
in the immediate years pe$945, vas known andconstitutedsubstantial archives in Yad
Vashem? Memoirshad beepublished” Kibbutzim dedicateda the ghetto fighters, and

other groups of former resistance, were visible and Vo@aials had been held that had

- Although it was Deborah Lipstadt who had been foreced court future references will relate to the
common usage of the 'Irving trial' throughout the thesis.

* Hanna YablonkaT he State of Israel vs. Adolf EichmaiNew York: Schocken, 2004, p36.

* |bid. Zoé Vania Waxmaniriting the Holocaust: Identity, BEimony, Representatidxford: Oxford
University Press, 2006), pp108, 1123.

*See as examples of the attempts by Jewish communities and individuals to document their persecution,
and then mass murder, prior toustdéurhiandg baenedn idnenieidni
Writing the HolocaustLaura JockuschCollect and Record!: Jewish Holocaust Documentation in Early
Postwar Europd Ox f or d: Oxford University Press, 2012) ; :
Catastrophe: Historicdi act and t he HiaghimoStudiesan theWWbdlaca89sl42615),

pp4lk5 7 . 6Catastrophed, as wel | as Ocataclyismd o
documentarians prior to t GdolectarddRecallfp3.6t he Hol ocaust

2 Waxman Writing the HolocaustJockuschCollect and Record! Ber t ol i ni, 6Truth an

“And became the 6mor al anchorsé i n TheStatedisrael pr ep
vs. Adolf Eichmanmp72.
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brought the subject and actions of leaders of the Judenrate (as collaborators) into the
public domair® And yetit is claimed that the maijity of survivors had continued to live

in relative anonymity, while crises accompanying the transition of Israel into a sovereign
state (including &adbamrmoreimmetiaatongem’hitdse nc e 6
also noted thathe complexities and traumas of survivad beerconfined andshaped

into dominantnarratives of heroism and resistance that effectively marginalised and
silenced many survivors.The Eichmann trials identified as the event thabt only

changd these narnaves but foregrouneéd d¢he Holocausi éaa col |l ecti ve
expanedits atrocities, and the sufferirfgot only resistance)f survivors, to an entire

nation(and world)and begarhe procesag of its centrality taJewish identity"

In the very different context and role Ganadatheapproach to and consciousness of
0t he Hol oaanlydefiltedbywa ss 6 by s tiratimegperioddl939 to 4915u s
but was closely linked to attitudes towards immigratiérCanadahad been an actv
participant in the O0Grand Al | i a-domiealed of ¢
Europe’ However, a detailedreports of the extermination of European Jewry came to
the attention of the Canadian authoritigsorfi 1942 onwards) the government
intertionally sought tocensure the reporting tfie genocide. Thisontainmentvas not
unique to Canada (see below) but it was linked to its-Btagdingapproachtowards
immigration in general and Jewish immigrants in particular. As confirmed by Norman
Erwin, after decades in which restrictive legislation Bpdcifically although not solely,
intendedto prevent entry to Jewish civilianthe then Prime Minister, Mackenzie King,

in consistently seeking public support for the wiaensed astutely that Canadians were

2 Especially the libel tal (1954) instigated by Rudolf Kasztner (aader of the 'Jewish Relief and Rescue
Committee' in Budapesh 1944) against charges made Malkiel Gruenwaldthat he had aided in the

murder of his family, and the subsequent assassination of Kasztneb7n Ib&d, pp2729. See also

Yechiam Weitz, 'In the Name of Six Million Accusers: Gideon Hausner as Attg@eegral and His Place

in the Eichmann Trial'lsraeli Studies14:2 (2009), pp3B7 for background tothe sbpal | ed o6 Kas z't
Af f air 6 @onhé prosécstion of Bclknsgnn.

2 Yablonka,The State of Israel vs. Adolf Eichmapdil.

% Ibid, p39. This dominant narrative was not only confined to Israel in the immediatéPtistyears as
confirmed by WaxmanVriting Historyand JockuschCollect and Record!

31Waxman,WritingtheHolocaust pl13. Annette Wieviorka, 0The Wi
Stark, Poetics Today?27:2 (2006), p389. Others warn that the impact of the Eichmann trial has been
overstated, Waxmaiyriting the Hobcaust p115.

% Irving Abella and Frank Bialystok\one 5 Too Many Canada and the Jews of Europe 1983218

(Toronto: University of Toronto Press, 1983).

“Decl ar i ng war on Germany on 10 September 1939, N
Camdads AGood War Ganddigralewish Studiszd 2016)npd06. Randolpf L. Braham,
6Canada and the Perpetr aRegmasvFmth, t Be 3HOE2040&8 ) st pp Pk
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uninterested in the murder of Jews and hostile to the idea of Canadhaifigeohaven

for Jewis’h refugeeso.

In the immediate post945 years Canada relaxed its immigration laws to allow entry to
Holocaust survivorgdowever, eéspite publicity of its atrocities, and increasing numbers

of survivors allowed into the countiyie Holocausivas viewed as a low priority until the
1960swith its genocide viewed as a European phenom&nrthe same time, Canada

was accusedfgroviding a haven for alleged Nazi war criminafsAnd yet the greater
foregrounding of 6t he Holocausté in botlt
Jewish identityfrom the 1970swas linked toan increasingly active and vocalrvivor

voice that foased attention on thaousands of Nazi war criminals allegedly living in
Canada, and the subsequent official and public investigation of these alledjations

1982  Th e r e Dascheriesi@pmmission Regort ( 1 986) found that
alleged Nazwar criminals in Canada had been exaggerdiatit recommended that
changes ithe Criminal Codeshould be implemented to allow its caix prosecute the

twenty cases it had identified as requiring urgent legal a&tibhe necessary changes

were enacted by the Canadian Parliament on 23 Juneat@8ricluded a special clause
covering OCrimes against K dmeawoiZindeldrialea s  we
were located imnd contributed tahis period of public discugs in which, according to
FranklinBialystok,6 t he Hdleogcaanu sittés i nsti tuti onal i sa

memory™

There were a number of similaritdgse t we e n  C athre BIKibasOpsp raonadc h  t o
Hol ocaust & both dur i nwaryaans&ut theme werb aso starkme d i

“Er win , 06 Canada b s-107.GeedAbellavdadrBissidk, Nopes Tdb 8Manyfor a detailed
record of Canadads i mmi gr-a%5aadiving Abélla ang Framlk Bialystok,t o a n
6 Canada 6 Wyman(edD, @ahe Wdrld Reacts to the Holocau&altimore: Johns Hopkins Press,

1996, pp7A9-781.

* Franklin Bialystok,Delayed ImpactThe Holocaust and the Canadian Jewish Commuvibyitreal:
(McGill-Q u e & Wniversity Press2000).

®See the contest RabinawiFiaté& s &Howard BargaliaraUmauthdiized Entry: The
Truth aboutNazi War Ciminals in Canada, 1946956(Toronto: University of Toronto Press, 2000).

“Brah &Regina b Finta |, p392 dd&gely through the 'Canadian Holocaust Remembrance
Association' (CHRA), then headed by Sabina Citron, and also responsiblealdy Eringing Zundel to

court in 1985. See: Marouf A. Hasian Jnr., 'Canadian Civil Liberties, Holocaust Denial, and the Zindel
Trials', Communications and the La®1:3 (1999), pp455.

* Named after the head of the Commissibh, Jules Deschenes, a Jastof the Court of Appeal of
Quebec and a former Chief Justice of the Quebec Superior,CouBtr aReginay Finbdd , p392 9 6

* Ibid, pp297298.
© Bialystok,Delayed Impact
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differences unique t8ritain, includingits holding of theauthoritativemandate of then
Palestine As in Canada, antisemitism impacted on both offfierad publicdiscourses
relating to the initial persecution déws in Germany artie subsequentestrictionsthat
appled to Jewish refugee€$ Consequently, hundreds of thousands of refugees came to
Britain between 1939 and 1945 but few were of Jewisgin.” Likewise, the British
government was regularly informed of the transgression of persecution to extermination
and electedto represshe information while attemps by Jewish &nd other) voices to

seek to use the genocide as propaganda or offpogats of rescue were rejectéd.

In the inmediate postvar yearsttitudes towards Jewish refugees did not fundamentally
change even after the horrsrof the extermination programme had been expdsed.
Crucially, public awareness of Nazi atrocities waisially mediated through imagesd
narrativesof the British liberation of BergefBelsen while the death camps of Eastern
Europe(liberated by the Sovietsyere rarely reported.Furthermorealthough public
discourse is never monolithithe identity ofthe victims was often anonymous or aligned
to specific countrie&. At the same timgafter the severities of wahe British government
and public face@n armedstruggleby Jewsh groupsdemanding an independent state in
PalestineHence reports aboulNazi atrocities in Polangstled with storie®f massacres

in Jerusalem’ Consequently i contrast tats postwar reputation as moral liberatong
number of Holocaust survivors allowed entry into Britain in the immediatevpanrsyears
was minimal with Jews,according to Tony Kushater , S

i mmi gffant séo

Although attempts to broadcast and detail information of the Nazi period, including the

mass murder of European Jewry, continued from the 1950s (and in the wake of the

41Tony Kushner, O0The I mpact of t h&€ontmporarg Regcosdi:2 on Br
(1991), pp34=8B75.

*“ Ibid, p354.
* Ibid, p355.
“ Ibid, p356.
*Ibid, pp356357.

“® Ibid. In fact a raft of publications (academic, legal and personal) had specifically identified the victims
of Nazi atrocities as predominantly Jstvias well as the reach and sites of extermination beyond Bergen
Bel sen, although access to this | i HewPastwarBgtainwo ul d
Reflected on the Nazi Persecution and Mass Murder of Europe's Jews: A Reasse$skemy o
ResponsdsJewish Culture and History2:1-2 (2010), pp99107.
a7 .

Ibid, p123.

48Kushner, 0British Society and Cultured, p359.
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Eichmam trial) it is generally agreed thatt wa s n ot u n bathlattittdese 1 9
towardsand consci ous ne mthe WKichardgedrdmamatoal\Gtichdoar s t 6
rise of the survivay mirrored in Canadabut alsoa greater willingness of historiats

engage with the Holocaysind its increased presence in public consciousness through
filmic and literary mediums, two key factors are identified as responsible for this change:

(1) demands for and the agreed inclusion of Holocaust education in tiomahat
curriculum and (2) the foregrounding of war crimes trials and subsequent debates
surrounding the enac t.fushner idehtified a hil¥athe Cr i n
greater prominence of Holocaust denial and demands that the state take actjoiitgo sto
propagation:By t he t i me o f ithinl broadel politi¢alnclimate in tha | 6 ,
1990s that focused ionn tthhee aofE uerronpaetaha aoPfr otjt
6continent al t ur n dhis specificHgeroode aad shft frometheo r vy
margins to the forefront of British consciousn&ssccording toAndy Pearcegduring the

same decadehe UK had transformed its roleé nt o t he Olddoeaospi on o
remembrance in the Western wgorld cul mi nati ng wit h &uste e s

Me mor i al &umendonth the Irtiny ease opened (January 2800)

Also relevant to comparative study, these four trials encompassed a period in which
Holocaust historiography not only emerged into a distinct field of study but increased
exponentially. Following the International Military TribundM(T) it is not surprising

that initial historian attention had likewistocused on the Nazi leadershgmd key
bureaucracies and officials of the National Socialist party and’$#sio in acordance

with the IMT model,the mass murder of European Jewry was marginalised, if not absent,
from these studiesBut, since the 1960s, andost prominently from the 1970s, the
historiography extended taot onlyi nc |l ude p dley owi ateir goddand d mi n
experienced functionaryeyond the Nazi leadership and central bureaucracies, but also
the Holocaust. In particular, attention was placed ondieisioamaking process (its
context, evolution, dating and key stagést hadiransgressed anfiewish policy from
persecution to exterminations avell aswi d e r pol i cymocdoenrtneixstast i(

“And y P &remDevelgpment of Holocaust Consciousness in Contemporary Britaini 200Y1
Holocaust Studigsl4:2(2008) pp748 O . Kushner, OBritisHkH6/Soci ety and

*° Ibid, pp363, 367369.
*! |bid, pp8081, 8487.
*bid, p71.

* Alan Bullock, Hitler: A Study in TyrannyLondon: Odhams Press Limited, 1952); Helmut Krausnick,
Anatomy of the SS Stdqteondon: Collins, 1968); Joachim E. FeBhe Face of the Third Reich: Portraits
of the Nazi LeadershifNew York: Weidenfeld and Nicolson Limited, 1970).
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economic devel opment , Oeut hanasi ao, g he
popul ati ons, Or ehade nff loe mewnt &@,n dw a@achinerysd atl at
d e st r i Attention al$o shifted away from issues of governance to perpetration and
from the Nazi leadership o t he direct and i hThérevasa , o]
categorisation of Ovi ct i nkiléanyfochsyspetificalyd e r s «
placed on Jewish responsended to be limited to the controversglbject of the
Judenréteand, in comparison, to the heroics d#wish resistance.Micro-histories
uncovered life, death and survival in the ghettos and camplke lwbhal and regional

studies of allied and occupied countries detailed the diversity and reach of the
extermination process, but especially, si

of Eastern Europg.

* See Martin Broszaflhe Hitler State: The Foundation and Development of the Internal Structtine of

Third Reich(London: Longman, 1981) and Jane Capl@aonyernment Without Administration: State and

Civil Service in Weimar and NaziGermgnyOx f or d: Cl arendon Press, 1989)
Hilberg, The Destruction of the European Jeflusndon: Holmes and Meier Publishers Ltd., 1985), pp53

62 for references t obatnlde 6dmaxthe miegryc ed fdwersdtriuart d ro
chronological literature between 1961 to 2000: Raul Hilb@tge Destruction of the European Jews
(London: W.H. Allen, 1961); Karl Schleunéihe Twisted Road to Auschwitz: Nazi Policy Toward German

Jews 19331939(Urbana: University of lllinois Press, 1970); Eberhard Jacdkiter's Weltanschauung: A

Blueprint for PowerMiddletown CT: Wesleyan Univsity, 1972); Lucy DawidowiczZThe War Against

the JewgNew York: Holt, Reinhart and Winston, 1975); K&ietrich BracherTheGermanDictatorship:

The Origins, Structure and Consequences of National Sociélisndon: Penguin, 1978); Christopher R.
Browning, Fateful Months: Essays on the Emergence of the Final Sol{Niew York: Holmes and Meier,

1985) ; Hans Mommsen, O6The Realization of the Untt
in the Third Rei chd, The Rdici€seof Gemocidk: Jéhis ansl Badviét Presdners of e d .
War in Nazi GermanylLondon: Allen and Unwin, 1986), pp2l44; Michael BurleighGermany Turns
Eastwards: A Study of Ostforschung in the Third R€@&dmbridge: Cambridge University Press, 1988);
ChristopherR. Browning, The Path to Genocide: Essays on Launching the Final Sol¢@ambridge:

Cambridge University Press, 1992); Henry Friedlandibe Origins of Nazi Genocide: From Euthanasia

to the Final Solution(Chapel Hill: University of North Carolina Pr&s1995); Saul FriedlandeNazi

Germany and the Jews: Volume 1 The Years of Persecutionl®338London: Weidenfeld and Nicolson,

1997); Gotz Aly,Final Solution: Nazi Population Policy and the Murder of the European Jearsdon:

Arnold, 1999).

% Roger GellatelyThe Gestapo and Modern Society: Enforcing Racial Policy 11985 (Oxford: Oxford
University Press, 1990); Christopher R. Browni@gdinary Men: Reserve Police Battalion 101 and the

Final Solution in Occupied Polandlondon: HarperColis , 1992); | an Kershaw, 6Af
F¢é¢hrero: Reflections on  t GoaetenipardryEurepean Histgrih2¢1998), t | e r
ppl03118; Daniel J. Goldhagemi t | er 6s Wi Il ling Executioner s: Ord

(New York: Knopf, 1996); Martin DearCollaboration in the Holocaust: Crimes of the Local Police in
Belorussia and Ukraingl94144 (Basingstoke: Macmillan, 2000).

** Raul Hilberg,Perpetrators, Victims, Bystanders: The Jewish Catastrd@83 1945 (London: Secke
and Warburg, 1995); Marion KaplaBetween Dignity and Despair: Jewish Life in Nazi Germi@sw
York: Oxford University Press, 1998). On critiqgues of the Judenrate see Hilderd)estruction of the
European Jewand Hannah ArendEichmann in Jerusafa: A Report on the Banality of EyNew York:
Viking Press, 1963) and the challenge by Isiah Trdokienrat The Jewish Councils in Eastern Europe
under Nazi Occupatio(New York: Macmillan, 1972).

*" Yisrael Gutman;The Jews of Warsaw 193943: GhettoUnderground, Revbl(Brighton: Harvester
press, 1982) ; Christopher R. Browni Alg,4 Cénia z i Gh
European History 19:4 (1986), pp34368; Yitzhak Arad,Belzec, Sobibor, Treblinka: The Operation
Reinhard Death Camp@loomington: Indiana University Press, 1987); Debdrah Dwork and Robert Jan

van Pelt,Auschwitz 1270 to the PresgihMew Haven: Yale University Press, 1996); Yisrael Gutman and
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Across the same decades a variety olydical frameworks were also appropriated and/or
emerged as explanations for oO0the Hol ocau
until recently, within &6i nt e-mdkingleaddrshis t / f
(monolithic power/weak dictatehip) and genocidal motivation (ideological/structural),
these frameworks ranged from the primacy
fascism and totalitarianism (Marxist oriented), the result of a premeditated programme
(agency) omdocamulsati wedr (ad hoc process)
(bureaucrati c, industrial, i nstrumental,
oOwilling executioner s d@hraenrdd ,ort evoa ke rnygd & ¥
and oO6Veli hsgodmftod (mirroring the then emei]
and, since the 1990s, an interplay of ceptrer i phery net wor ks and
functionali smd), especi al |ag wdl asgendergwitie a st e
women largely absent from the Holocaust until the 1980s), collective memory and
memorialisation (culturally and politically mediated), a return to ideology and race (as
fantasy not science), comparative studies of colonialism and genocide (reappraising the
aniquenessd debate) and the o6voluntarist

coercion)”

Michael Berenbaum (edsAnatomy of the Auschwitz Death Ca(@boomington IN:Indiana University

Press, 1998); Ulrich HerbertNational Socialist Extermination Policies: Contemporary German
Perspectives and Controversi¢sOx f or d : Berghahn Books, 2000) . Th
borrowed from Timothy SyndeBloodlands: Euope Between Hitler and Stal{iew York: Basic Books,

2010).

*The 6intentionalist/functionalist?éd paradigm was
A Current Controversy about t he | nHisshfedamtiahari on o
Kettinacker (eds.)Der Fluhrerstaadt: Mythos und Realitat. Studien zur Struktur und Politik des Dritten
Reiches(Stuttgart: KlettCotta, 1981), pp2#2. As examples of the relevant frameworks of debate
conducted across the decadeshef trials seeHi t | er 6 s A Jatkel HilkersiWeltarsschauung
Dawidowicz War Against the Jewd-ascism/Totalitarianism: Ernst Nolte,Three Faces of Fascism
(London: Weidenfeld and Nicolson, 1965); Hannah Are@uigins of Totalitarianisn(3" edn.) (London:

Allen and Unwin, 1966); BracheThe German Dictatorshjplan Kershaw,The Nazi Dictatorship:
Problems and Perspectives of Interpretat{8f edn.) (London: E. Arnold, 1993tentionalist: Jackel,

Hilter's WeltanschauungDawidowicz War Against the JewsGerald FlemingHitler and the Final
Solution(London: Hamish Hamilton, 1985Functionalist: SchleunesTwisted RoapdBroszat,The Hitler

State Mo mms e n , 6The Real i z Moderaten Furctionalisth ¢ Ot hs napb ¢
Browni n g, 6ThMaliermg s Po o c e s s Hjstoriographys af the ¢lolo¢aasthl7§. ,
&onditional Intentionalistd , P hi | iHilerand BeJewsi The Genesis of the Holotéusndon:

Edwar d Ar nMNeoREunctiohdisisd ) . H éNatioreliSdcialist Extermination PolicieSee also:

Doris L. Bergen,War and Genocide: A Concise History of the Holocafigthham: Rowman and

Littlefield, 2003); Saul Friedlandefyears of Extermination: Nazi Germany and the Jews 11988

(London: Harpetollins, 2007) and Peter Longeriddplocaust: The Nazi Persecution and Murder of the
Jews(Oxford: Oxford University Press, 2010) as examples of further modifications of intention/function
perspectives published after the trialdodernity: Zygmunt BaumanModernity and the Holocaust
(Cambridge: Polity Press, 1989); Detlev J. K. Peuld
of Sciencebd, i nNaBsnmvanddGerfan S@ietg, WOBH HLdnddn; Routledge, 1994).
Perpetrators: Gelately, The Gestapo and Modern Societgrowning Ordinary Men Kershaw,

O0fAWor king Towards tHiet IFgrhGser Wil |GoMgdhBRgehy Maoner 9
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Within this comprehensive and extensive body of scholarship attertias
predominantly on the actions of the perpetrators, and quite rightly accordignsid
Bloxham, while scepticism over the subjectivity of any source material other than official
recordshadforegrounded the use of perpetrator documentdtidhe Jewish victims and
survivors were, of course, an integral feature of the prevailingringtaphies, while the
publication of personal accounts since 1945 had added important insights based on direct
experience, perception and understanding of events as they haPp¢medver, neither
Jewish source material nor perspectives had been foretgduin the established
scholarship. Exceptions included Saul Fréeder, whose research integrated the voices

of the victims as well as the perpetratarsi sec a | | e d 6 Dlydsed,a commaons 6 .
criticism has been that the Jewish victims have loegme t r eat ed as O6o0obj e

of the Holocaust; as something to study externally rather than being integral to its

Perpetrators of Genocide AOrdinary Me Biographics, i Re a |
Holocaust and Genocide Studidg}:3 (2000), pp33B66.Nazi Culture: lan KershawPopular Opinion

and Political Dissent in the Third Reich: Bavaria 198345 (Oxford: Oxford University Press, 1983);

Detlev J. K. Peukertnside Nazi GermanyConformity, Opposition and Racism in Everyday [lifendon:

Penguin, 1989); Michael Burleigh and Wolfgang WippermBime Racial State: Germany, 193945
(Cambridge: Cambridge University Press, 1991); David Wdlok, Third Reich: Politics and Propaganda
(London: Routledge, 1993); KaplaBetween Dignity and DespaiGender. Joan Ringelheim;The

Unethical and the Unspeakable: Women in the Holocésishon Wiesenthal Centeknnual 1, 1984);

Mari on Kaplan, O6Keeping Calm and Weathering the ¢
19331 9 3 Betninist Studigsl6:3 (1990), pp57806; Carol Rittner and John K. Roth (ed®jfferent

Voices: Women and the Holoca(isew York: Paragon House, 1993); Dalia Ofer and Leonore J. Weitzman
(eds.),Women in the Holocaughew Haven, CT: Yale University Press, 1998emory Culture: Alon
Confino, 6Coll ective Memory an dAmé&rigdn Historieal Reéhj st or y
102:5 (1997), pp138&403; James E. Younghe Texture of Memory: Holocaust Memorials and Meaning

(New Haven, CT: Yale University Press, 1993); Cathy Caruth (€dayma: Explorations in Memory
(Baltimore: Johns Hopkins University Press, 1995); Pdtvick, The Holocaust and Collective Memory:

The American Experieng¢eondon: Bloomsbury, 2000). For more recent literatures contributing to debates

that tended to develop after the years of the trials (race science and fantasy, colonialism, geeocide, th
6voluntari st i c Histores @ the HomaugiDxdord: O&ford Wneversity Press, 2010),
pp296299.

*Bl oxha m, O6From Str ei ch e The Historidgraphy af theuHolocagspp4l4 St on e
415.

* Some of the most famous incked] Elie WieselNight (London: MacGibbon and Kee, 1960); Primo

Levi, If This is a Mar{London: Penguin Books, 1979); Primo LeVhe Drowned and the Savédndon:

Abacus, 1989). See Waxmawriting the Holocausfor details of survivor accounts written many
languages other than English from 1945 to 1949 and increasing in volume during the 1960s and 1970s
(mainly in Hebrew, English and German), pp100, 117.

o FriedlanderNazi Germany and the Jev@Bther exceptions include, Gutmdine Jews of Warsawrunk,

Judenrat Kaplan Between Dignity and DespaiFor more recent scholarship of victim perspectives see
Stone Histories of the Holocauspp294295.
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histories>” It has also been noted that any wider contextualisation of the Holocaust has

placed it in German and/or European but not Jewish hitory.

Research largely conducted after 2000 (and therefore after the four trials), and by Jewish
historians, has attempte t o redr ess what Nor man Goda
di sconnectd between Jewish histories anc
historiographical trends of largely ndewish historians in Europe and the UShis

research has not only exposits& myth of survivor silence in the immediate posir

years, but, in utilising the vast archives of documentation, memoirs and testimonies
collected and recorded by Jewish individuals and organisahasschallenged a number

of once prevailing narratigd’ For example, on the efiontentious subject of the
Judenrate, although greater attention has recently been placed on the complexity of
contexts impacting on their actions, Dan Michman has critiqued both the confinement of
Jewish leadership to these @wmnimposed organisations and theictivities in the

ghettos’” Other research has critiqued the more recent focus on eastern Europe, the
myopic undervaluation of diaries as fistand evi denc e, -hteH e 0n eqld
community relations in survimg, and myths that sexual violence had not been used
against Jewish women wherever they were folin&ihd yet controversies remain. While

Laura Jockusch is incredulous that it has taken decades fedémosh) historians to turn

their attention to the vions, and remains sceptical that they have fully realised the
historical potenti al of survivor account
Holocaust research that restricts its historicisation to Jewish reactions and the primacy of
antisemitismas causatiofi. Arguably, notwithstanding the contribution to both the

scholarship and understanding of the Holocatlstbough these new histories, the

“Norman J. Goda, 60l nt r od u clewisb Higtaries iofrthe Naocamst: iNewJ . G
Transitional ApproachefOxford: Berghahn Books, 2017), p4.

®Goda , 61 nt r od u clewish iHidtoriesrof the ddlacaygipgd,c67 ) , Dan Mi c hman,
Jewish Dimension of the Holocaust in Dire Straits?: Current Challenges of Interpretation andl Scope n

Ibid, pp2223, 29.

“Goda , 01 ntr odu clwish Higtariesiofrthe Batodaast5.( e d . ) ,

% Ibid; Waxman Writing the HolocaustJockuschCollea and Record!

®Tim cole , 0 Gh et t oThe Historiograpby,of the Molosa)gppb887;[Dandichman,

6Jewi sh L &drehadr,s hiimp |i-tdd.d, pp319

*" See the relevant chapters, and more, in Gdelajsh Histories of the Holocauahd as confirmed by

David CesaraniFinal Solution: The Fate of the Jews 19339 (London: Macmilan, 2016), ppxxxviH
XXXIX.

°8 JockuschCollect and Record!pp2062 0 1 . Dan Michman, 6l s there an
Research?6, in David B aHolacaustHistarioglaphy en €ontiedit: Erhenganoe, ( e d s
Challenges, Polemics andchievementg§lerusalem: Yad Vashem, 2008), pgE¥.
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seemingly polarisadiewnsbd OIewnsthdnged Of
monolithic identities as well as constructing a hierarchy of value on both authorship and
subject.

Arguably more specific to the histelgw relationship, but related to the wider
historiography of the Holocaust, these four trials further encompasskdepresented

the transformation df h £ u 8 v askothfodndationakvidenceof the Holocausand a

form of moral authoritypbeyond its genocidand thenas the numbers of direct withesses
declinedandscholarshipof the Holocaust increasgithe utilisation ofhistarians ashoth
expertandwitness by proxychapter threey Asindicatedabove, #hough survivorgand
many who were subsequently murderédyd long collated, recorded and published
personal accountnd testimonies f t he J e wi gittwasithe Eithenanh triadb p h e «
that brought their evidence and role as spokespgisothe Holocaust to worlevide
attention The authority subsequently awarded to survivor testimony in Israel not only
changed the status of these witnesses as evidanderde models of survivingbut
challenged the hierarchy of praafboth history and Angl@merican lawthathad long
sourced facticity in officiatlocumentation over thretrievingof memory(chapter two)°
Ironically (and shamefully, therefore, in establisng the facticity of the Holocaust
historians and juristsad appliedjreatertrust to theeemnantf the perpetrators ovéne
testimonies ofpeople who were theréhcluding those taking part in the later tridi$he
Eichmann trial therefore, nobnly marked a pivotal change to thgdvent of the witness
(chapter threeput challenged h e 6 theudodumedtthen andstill pervading both
history and the law (chapter tw8).

The Eichmann trial was also the first courtroom in which a historialo &&ron) was

submitted as evidence of historical backgrolindowever, in comparison to survivor

® Waxman,Writing the Holocaustp6; Lawrence Douglag,he Right Wrong Man: John Demjanjuk and

the Last Great Nazi War Crimes Trigrinceton: Princeton University Press, 2016), p14.
70JochuschCoIIectandRecord! pl1; Bertolini, O0Truth and Memory:
" Lawson,Debates p 2 7 2 . WitBesseRepor af Richard Evans: David Irving, Hitler and Holocaust
Denialj para2.4.1, submitted abavid JohnCawdelllrving v Penguin Books Limited and Dehb E.

Lipstadt (2000), Holocaust Research InstitutRpyal Holloway, University of London (HRIRH)Trial

Bundle B1 All proceeding references to the daily transcripts of this trial will be prefixed by HRIRH.
Additional archival materiat e | at i nrgv it nogwilthiss badpréfixed by their Trial Bundle (TB)

letter and numtre

7zBertoIini, 0Truth and Memorybod, p52. As noted eat
Eichmann trial in the developing position of the survivor should pobverstated, Waxmalkiyriting the

Holocaust p115.

73Wieviorka, 0The Witness in Historyd p389.
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testimony, historian expertise was a minirnaimponenbfthe R osecuti ondés e
baseand strategyin 1961 The reverse was the case in the later trialswitness
responsibilitywas not only assigned to establishestoriars but their testimony, both

oral and written, wasow foregrounded as the main source of evidesfdbe Holocaust
(chapter three)And yet AngleAmerican law inherently diminishes the evidential
authority of historians while critiques remain over thealidity of the experto act as

witness by proxychaptes two and threg™

The four trials therefore provide not only a comparative base of legal case, context,
process andeputation but a comparative base thfe utility of the directandbr expert
witnessstill relevantto on-going debates itdolocaust historiographylhey also took

pl ace across decades in which o6the Hol o
constiuted, debated, explained and understood beyond each courtroom. If and how the
varying debates and prevailing historiographies impacted upon and/or were reaffirmed by

each trial is shown in the empirical research.

It is not surprising thathie hisbriographical reaclof the Holocaustpresented at each of

the four trialsvasextensive (chapter three). Barly four subjects were common to each
case: the evolution of extermination policy, the Einsatzgruppen mass shootings 1941
1942, homicidal gas chambeas AuschwitzBirkenau and the total number of Jewish
victims. These four subjects therefore comprise the research focus of the thesis. To allow
a direct comparisoaf their reconstructioreach historiography is organised thematically
rather than preserddan the form of individual trials (chapters four to seven). To allow
clarity of both process and findings the relevant accounts presented, evidence
foregrounded, facts established and surrounding record integral to each historiography
are extracted fromhe legal form (see below). The relevant dstteams are also
organised by chronology (documentation) and type to allow explicit clarification of their
evidential infrastructure. Although this extraction and organisation belies the

complexities and submermy of their judicial processing (chapter three) it is necessary to

" Elie Wiesel is representative of those who insist that the truth of the camps can only be known by those
that were there, Waxmahyriting the Holocaustpp18t1 8 2 . See also Tim Col e, 0
(Re)Telling: The Nature of Evidence at the Nuremberg and Eichmann Trials, in Debra Kaufman, Gerald
Herman, James Ross and David Phillips (edg9m the Protocols of th&lders of Zion to Holocaust

Denial Trials: Challenging the Media, Law and the AcaddiMiddlesex: Vallentine Mitchell, 2007), pp56

66. Waxman disagreesyriting the Holocaustpp1811 8 2 , as does Evans, Ri cha
Memory, and the Law: The Historian as Expert Witnésistory andTheory, 41:3 (2002), p339.
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both exposédhe methodand evaluatehe competence of the histetgw relationship

operating in each trial.

To likewiseallow clarity, the evidential bases of each historiography are limited to those
items awarded probative weight as established fact (and not merely probative value
through submission) in the Eichmann and Irving trials and those foregrounded by the
Judges in their 'Chargde the Jury' in the Zindel trials (see below). This focus belies the
quantity of items admitted in the Eichmann and Irving trials and referenced in the Zindel
trials (chapter threehn fact, there was simply too much evidence presented or referenced
in dl four trials and therefore a process of selection had to be applied. However, the
content and volume of evidence admitted or referenced is irrelevant to both the items
foregrounded as probative in all four courtrooms and the facts established as ttree’ i
Eichmann and Irving trials. Consequently, this omission does not impact on the

historiographical findings authorised (Eichmann, Irving) or projected (Zundel).

Rather, in response to empiricist and narrativist theories of 'good history’, oncéeelxtrac
from the legal form and organised thematically it is possible to uncover and compare the
evidentialaccountability of each historiographgnd the consistency and stability, or
otherwise, of the factestablishedicross discrete courtrooms. It is likee possible to
quantify if the narratives authorised were 'trédli’ in content regardless of their case
specific form. It is further possible to identify the primacy of evidential (past) content or
discursive (presertentric) narrativesregardlessfdegal case and contextfiltimately, it

IS possible to evaluate the 'matching’ or ‘'making’ functions of the hlatemelationship

integral tqg and distinguishingempiricist and narrativigxplanation®f 'good history'.

Primary Source Material

A body of secondary literature relating fhilosophytheories of history, Anglo
American law and Holocaust litigation cases inform the theoretical framework of the
thesis. Comparative and critical analysis of this literature is indicated throughout this
‘Introduction’ and detailed in chapters one, two and three. It provides background to the
primary researchas well as confirming the methodological gaps the thesis addresses. But

the main form of evidence informing the research is the primary source matdhal
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daily transcripts recorded at the Eichmann, Ziindel and Irving ftasa public, and in

most cases of Angidmerican practice, a verbatim record of proceedings, the transcripts
offer an enviable degree of evidential access and acobeath tral.”” However, rather
paradoxically, their volume can be a barrier to research. For example, the published
record of the Eichmann trial comprises around 1,500sixéd pages of text, the
transcripts of the two Zindel trials total 56 volumes of writtenrtesty (each 250+
pages), while the transcripts of the Irving trial record 32 days of testimony and comprise
around 200 pages of text per day. Comprehending their content can also be challenging.
Contrary to the popular dramatisation of court cases adndtia clear or linear process.
Rather, the content, and even purpose, of each case is submerged in a comathddd

of what Richard Wilson identifies as ‘tiresome proceduralishfie transcripts mirror the
resulting incoherent and dense form. Bueast the reader is able to consistentigheck

and verify the content of the relevant case, unlike the court audience.

Gaining access to trial transcripts can also be problematic. Although the transcripts of
both the Eichmann and Irving trials haveebeuploaded to specific wedites, those
relating to the Zundel trials can only be accessed through the relevant Appeal Court
archive in Toronto, CanadaHence, however public in theory, research on these trials
reveals the limitations of geography andaerce in practic€. One further barrier is
language. Unlike the Eichmann trial, many transcripts are not translated into any other

" Eichmann: The Trial of Adolf Eichmann: Record of Proceedings in the District Court of Jerusalem
(Jerusalem: Rubin Mass Ltd., 1992), Volumes,1Newcastle University Library. All proceeding
references to this trialiWbe prefixed by AET Zindel: Her Majesty the Queen and Ernst Zin(251/85)

andHer Majesty the Queen and Ernst Ziindé24/88), Ontario Court of Appeal. All proceeding references

to these trials will be prefixed by ZT and the relevant year (198®88)1Irving : David JohnCawdell

Irving v Penguin Books Limited and Deborah E. Lipsté2i00), HRIRH. The Eichmann and Irving
transcripts have been read in their entirety. Access to the Zindel transcripts was limited by the financial
resources necessany fa visit to the archives in Toronto, Canada in 2011. Relevant data was extracted from
the transcripts in the time allowed and supported by the Appellant (Defence) and Respondent (Prosecution)
6Fact umsod, which outl i ne thehegidenca feregsounded bylthe udgegpim r t i
1985 and 1988.

" For example, criminal trials in Germany do not follow the Argloerican model and do not record
court proceedings, including the testimony of witnesses, DoubesRight Wrong Marp139.

! Wilson, Writing History, p11.

"® Eichmann: http://www.nizkor.org/hweb/people/e/eichmaadolf/transcriptslrving :
http://www.hdot.orgZiindel: Volumesof the 1985trial transcripts can also be found at the William
ReadyDivision of Archives and Research Collections, McMasters University (Torohteglection of
primary and secondary source material relating to the 198&aradlso be found #ie Canadian Jewish
Congress Charities Commission National Archives ' in tviai

“Dur i ng the visit to Toronto, supported by the 6F
transcripts were photocopied or photographed and provide a unique archive of these trials now held by the
author in the UK.
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language beyond that of their national hastfortunately, sxce only fluent inEnglish
thiscommon practice meant thaetauthocould notaccess thousands of trials related to
the Holocaust.

There are also limitations of content inherent in Angtoerican trial transcripts. In
particular, they omit the complexity of decistamaking and procedure conducted long
before therelevant case comes to court. Subsequgtitre is no public record of the
fundamental decisions determining réncipal content of the trial (the ‘facts in issue’),

its evidential framework, or parameters of the ‘triers of fact’; or whether thérgeval

trial at all™® Even if comprising a verbatim record, both evidential content (videos) and
instruction (judicial rulings) during the trial can be omitted.rdled by the Judge in the
Irving trial, any administrative discussions would not be recqrdel@ss of substantive
relevance to the issues, while any judicial decisions would be transcribed in a separate
document’ Notably, the evidential content recorded can be a mere citatiaat besta
detailed excerpt or summargf the items referencedr submitted. Moreover, since
impractical, the transcripts do not include copies of the primary source material referred
to and/or submitted. Scrutiny of the relevant contemporaneous documentation, or any
films, maps or photographs shown to the courtyesdfore not possible. Even the archive

of the Irving trial, which includes copies of all documents referred to in the expert reports
and in court, does not hold the relevant evidence in its original form or efitifetyan
English speaker evidential santiny is further limited by the majority of the
contemporaneous evidence being in its original language of Gé&triitwe. reader
therefore has to trust the accuracy of both the jurist in her/his representation of the
relevant evidence and the recordingtlhg transcriber.

But the greatest absence of contemmglo-Americantranscripts relates to the findings
of trials by jury. It is common knowledge that the deliberations of these ultimate ‘'triers of
fact' are not recorded. Indeeids a criminal offege for a jury member to be asked, or to

% Hirsh, Law Againg$ Genocide pxxi. One exception is the archive of firial documentation relating to

the 6lrving trialé and |l ocated at the HRI RH. Dur |
more difficult to access prgial documentation of suspectedr criminals from German courts because of

the increased emphasis on privacy laws in Germany, HRIRH, Day 16, p34.

o Ibid, Day 5, pp23.

- Ibid, (TBs) HI (i) i HI (xiv), Documents Referred to in Richard Evans' RepB (1) i H2 (vi);
Documents Referretb in Robert Jan van Pelt's Repo#i3 (1) i H3 (ii); Documents Referred to in
Christopher B;Hd®nhHAN\);DecunkertpReferted to in Peter Longerich's Report.

% Specifically those items relating to the expert reports of Browning anddrah.

24



offer, to reveal any stage of jury decisioraking. As Judge Locke reminded the jury in
the 1985 Zundel trial:

Under no circumstances are you permitted to reveal to anyone what occurred

within the confines of youmyy room during your deliberations. That is the

|l aw é That is the way our sysStem of |

A similar instruction was endorsed by Judge Thomas prior to jury deliberations in the
1988 retrial” Consequently, in trials by junjncluding the Ziindel trialsthe most
decisive stage of fact finding is concealed from public (and historian) knowledge and
scrutiny. In the Zindel trials the transcripts record both Judges' 'Charge to the Jury', which
summarise the relevant cases and rentie jury (and court audience and reader) of the
key arguments posed, evidence foregrounded and points elucidated from cross
examination. Although informative of historiographical procemsd indicative of
findings neither Locke nor Thomaauthorisedany conclusionsor indicated any facts
establishedbeyond reasonable doubsince that was the sole responsibility of the
respective juries. It is therefore a barrier to research that the historiographical findings of

the 'triers of fact' in the Zindeldts remain unknown.

As a writtentext, the aesthetic characteristics of a courtroom are also missing from the
trial transcripts. Adiighlightedby Jonathan Freedlandxchanges in court replicate 'a
daily performance of extraordinary theafferet this ‘theatre’, including bodgnguage

and participant innuendqrist and witness performance or relationships, is not captured
despite being a primary sourceinformation®’ Likewise, the transcripts do not record
audience reaction to, or evertdarplay with, the trial participants. It is impossible to
capture, for example, the response of a largely Jewish court audience to both Eichmann

in person and his crimes as they were presented, or the survivor experience of testifying

* ZT 1985, Vol. XXI, p264.
® ZT 1988, Vol. XXXVI, p10463.

* Jonathan Freedland, 'Court 73¥h er e Hi st o rThe GuadiaponFebfuary 20006See also
Shoshana F el ohdustice: Abendt ia detusalers, the Eichmann Trial, and the Redefinition of
Legal Meaning i n t heCritd& lkhqiry,27:2 (20018, ppaGR88candaShastiaida,
Felman, The Juridical Unconscious: Trials and Traumas in the Twentieth Cer(fu8A: Harvard
University Press, 2002), pplde0.

*" Evident when comparing personal observation of specific days of the 'Irving trial' with their respective
recorded transcripts. See also Hilsémv Against Genocidgxx and Douglasthe Right Wrong Marpp81,
84.
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in Eichmann's preseag with the exception of the noted fainting of Yehiel Dinur (a
survivor of AuschwitzBirkenau) and the halting of his eviderié&Similarly, while
contempt for Eichmann during cresgamination is evident throughout the 1961
transcripts they cannot replida the continuing interplay between an indicted mass
murderer of 'the Jewish People' and the legal representative of 'six million acCuisers'.

the 1985 transcripts the derision of Zindel's defence lawyer, Douglas Christie, directed
at the eyewitnessesspecially Rudolf Vrba as a survivor of Auschwirkenau, is

|l i kewi se pal pable. However, they fail to
antagonistic crosexaminations as well as the reaction of the court audience to denier
claims and tetics. In 2000 the transcripts of the London trial did not record instances
observed by one of the expert withesses for the Defence, Richard Evans, that included
Irving distributing copies of extracts from his book in court and at times addressing his
remaks to a 'small clique of his admirers', or members of the Defence team passing
information to Deborah Lipstadt's lawyer, Richard Rampton, on-IPsistkers ... on the

rare occasions on which he missed sometRir@anversely, the testimony recorded in

the transcripts should not be taken literally. As noted by David Hirsh, nothing in a trial is
straightforward, everything is said for a reason and/or effedtewise, asshown above

and reiteratedby Donald Bloxham, no trial is a blank page, with the ssgent
inscriptions of the Holocaush the courtroombeing far from ‘objective”. As with all
primary source material, therefore, the content of trial transcripts has to be approached
with caution, while a wider reading is necessary to compensate fotatle of extra
historical and extrdegal backgroundsgontexts and insights. Yet, however flawed, they
remain a comprehensive archive and record of an evolving collaborative investigation
and reconstruction of the Holocaust by historians and juristsi@et to the intended
research of the histofaw relationship.

On a more practical levelJthoughrecognised from the outset as essential form of
primary source materialf was not immediately obvious how the trial transcripts could
be utilised tanvestigate the questions of 'good history' posed by the thesis. The content

of the transcripts was not known to the author prior to the intended research.

* AET, Vol. Ill, p1237.

**bid, Vol. I, p62.

% Evans,Telling Lies About Hitlerp204.
- Hirsh, Law Against Genocidgxxi.

% Bloxham,Genocide on Trialpvii.
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Consequentlywhere possiblethey had to be reaid their entirety with the content of
each pageof transcriptsummarisedand thenall notes of each trial compared and
analysed before a relevant methodology wakentified” The density and haphazard
nature ofboth content andegal process, as well as the selection of four trials, ensured
that thisfirst stage of the research was a lengtdnd at times challengingethod. But

it resulted in the development of a crucial familiarity of not only the content and reach of
each trial but thearious approaches to aneconstructioa of the Holocaust acss the
four courtrooms.More specifically, i was only afterrigorous engagement with the
transcripts that it was possible to identityat four historiographiemtegral to the
Holocausthad been similarly westigated aeach trial. It was also only after rigorous
engagement with the transcripts that it was possible to identifypthtlatthe processing
and findinggrelevant to each historiograpbguld be reconstructett.was similarly only
afterrigorousengagement witthe transcripts that it was possible to determine the form
through which thie reconstructiorcould bemost appropriately detailemhd evaluated

As already mentionedhe form selected was thematic chaptesihh both process and
findings extracted fronthe vagaries oAnglo-American practiceand organised into a

narrative that complied with the intended questions of 'good history'.

Chapter Plan

As an introduction to the theoretical framing of the primary researchpter one
identifies and summarisdbe central tenets of both the 'narrativist' critique and the
‘empiricist' defence of historical scholarsfiifit begins with an overview of this latest
challenge to the discipline and engages with a range of '‘postmodern’ voices to determine
the content amh form of its suggested 'narratiiaguistic' genre of historiography The

chapter then engages with key voices defending the prevailing 'emganaistical’

genre. Through comparative analysigheir respective claimthe chapter identifies the

key sites of contention that specifically coalesce around the 'presence’ of the past, the
primacy of evidential content or the fictive form, the mechanics of adjudication and the

epistemic privileging of history's knowledg€he chapter confirms théhe propnents

% See footnote 78.

* A convoluted terminology exists in reference to the myriad ofyalleces and theoretical positions

relevant to both labels, ranging from ‘reconstructionist’, ‘constructionist’, deconstructionist (Munslow) to
the 6Discursive Condition6 (Ermath) and '"postnarr
‘emgricist’ will be retained for purposes of generic clarity.

% Although encompassing a broad range of ideas, reference to the 'postmodern' is limited to its critique of
historical method and knowledge. See the literature in footnote 3.
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of both genresvere directly confronted through a deliberate focus on the Holg@angst
Holocaust denialin a 'kneejerk' reaction or ‘caricature' of postmodern thinkihg.
likewise confirms that the heated debates of the late 1990's have asreeshcepts
arising from the once identified ‘'intellectual barbarians at the disciplinary gates' have been
transformed into insights and assimilated into everyday pratticewever, the
persistence of the ‘empiriciahalytical’ (and modernist) genre listpervades the
postmodern erd’. The chapter concludes that, despite a degree of theoretical
amalgamation, generic contradictions distinguish the ‘empiaaoialytical’ and
'narrativelinguistic' explanations of historiography. Consequently, the conasgt
judgement of 'good historwithin the academyemains theoretically contested.

As further background to the primary reseatapter two provides an introduction to

the historylaw relationship. Through comparative analysfsboth disciplinest first
identifies the assumed similarities of craft, that, in theory at least, explain and justify their
long history of collaboration. The claims of a shared craft are then contrasted with the
distinct norms and practices that define history and AdAgherican law as discrete
disciplines. The chapter finds that contradictions are evident at all sites of assumed
symbiosis. The chapter than applies theory to practice and examines existing research of
the historylaw relationship in Holocaustlated trials. Isubsequentlfindsan acclaimed

record of disciplinary reciprocity alongside developing ‘consensus of critique' that
foregrounds the inadequacy of ordinary criminal law to deal with both the extraordinary
crimes and historical complexities of the Holostiand the politica{mis)appropriation

of its past and record More controversially, it identifies a critique suggesting that the
law is incapable of delivering justice to the victims and survivors of the Holocaust since

it legalised every stage of iferpetration. But, foremost, it confirms that knowledge of

the Holocaust has been variously abstracted, distorted and 'cooked' in accordance with

legal case and conteXf.The chapter concludes that in both theory and practice the

% Stone,Constructirg the Holocaustpxvii; EaglestoneRostmodernism and Holocaust Denig¥.

¥ Evans, Defence p8. Dan Stone, 'Introduction’, in Dan Stone (e@he Holocaust and Historical
Methodology(New York: Berghahn Books, 2012), p9.

% Beverley Southgate, 'Replacitige Past with Disobedienc&gethinking History17:2 (2013), p232.
% Wilson, Writing History,p1; Bilsky, 'The Judge and the Historian', p122.
100WiIson,Writing History, pp18, 169.
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historylaw relationship appears to be a flawed and inherently 'dysfunctional’

101

methodology.

As backgroundto the legal contexts informing the primary research, chapter three
introduces and profiles the criminal trials of Adolf Eichmann (1961) and Ernst Zindel
(1985, 1988) anche civil case instigated by David Irving (2000). Through both primary
and secondaryesearchjt demonstrateshat the trials were not only sited in different
countries and decades but were influencethbly surrounding national contexts. In court
they weregoverned by different substantive law, legal statutasndations of evidence,
standards of proof, evidentiary rules and 'triers of ,facttl outside court they were
distinguished by different outenes and reputationsConsequently, the four trials
comprise an appropriate canvas for comparative study of the hiatomglationship in
practice. As additional backgrourtd these trials chapter three also identifies the
contributionthey makdo theexisting ‘consensus of critiqumitlinedin chapter two. The
chapter finds a familiar record of legal breaches of 'due process', the inadequacy of
ordinary law when faced with historical evidence and opinard external interests
directing all four courooms. It also finds a familiar record of distorted and partial
narratives, that, however grand in reach, could not 'do justice' to the historical
complexities of the Holocau§f. Through a detailed reading ofhe daily recorded
transcripts the chapték ewiseidentifies a record of practicmtegral to AngleAmerican

law, that not only compromised but obscured the evidence and facts of the Holocaust in
the legal form. The chapter concludes thdten viewed through the lens thie existing
‘consensus otritique, the warnings of the limitations of AngleAmerican law as a
method of historical inquirgrefurther corroborated by the Eichmann, Ziindel and Irving
trials. But, contrary to conventional wisdom berating the cases in Canada, this critique is

as réevant to the Eichmann and Irving trials as it is to the Zindel trials.

Comprising the primary research of the histtay relationship, and in accordance with

prevailing (empiricist) and contested (narrativist) theories of ‘good history’, chapters four
to seven focus attention on the collaborative reconstruction of four historiographies
investigated across the Eichmann, Ztindel and Irving trials: the evolution of extermination

policy (chapter four), the Einsatzgruppen mass shootings-1942 (chapter fig),

101Haberer, OHi story and Justice', p492.

10z Douglas, 'The Didactic Trialith Bankier and Michman (edshiolocaust and Justicg12.

29



homicidal gas chambers at Auschwiizkenau (chapter six) and the total number of
Jewish victims (chapter seven). Organised thematicallg, once extracted from the
vagaries ofthe legal form,each chapter comparatively details the accopresenteg
evidential foundations foregrounded afiadts establishedn each historiographys well

as the content of the narratives subsequently authaatseach trial Each chaptealso
evaluates theaccountability and stability, or otherwise, o&ach historiographical
narrative as well as the primacy dlieir pastevidentialcontent or presergentric(legal)
form. The thematic chapters ultimately confirm thalithough each historiography was
inevitably 'cooked' in accordance with the ecapecific @mands of each trighey were

also empirically accountable and 'trdfthil' in content. Furthermore, the authorised
narratives were, with few exceptions, not only compatible and consistent across
courtroomsbut reaffirmedthe contentand findingsof prevailing Holocaust scholarship
both past and presertach chapter therefofends that the historslaw relationship is
competent to act as a model of 'good history' in accordance with the demands of both
empiricist and narrativist theories. However, altjlouhe stability of findings across
discrete courtrooms indicatethe primacy of evidential constraint, and therefore a
'matching’ functionwith the past, each chaptevealghe primacy of the discursive form,

in this case the legal demands of the Eiacmm&undel and Irving trials, that 'floated free'

of the relevant traces. Each chapter therefore concludes that the sratbdanlitputs of

the historylaw relationship in all four trials are more appropriately explained through the
'making' function integ to the logic of, and distinguishing, the 'narrativguistic'

genre.

Arising from the findings of the thematic chapters the thesis concludes with a number of
insights relevant to contemporary debates on historiography in general and the history
law relationship in particular. Three key findings are foregrounded. In contrast to the
findings of theexisting ‘consensus of critiqueutlined in chapters two and three,
disciplinary collaboration at the level of historiographical reconstruction is capéble
successfully negotiating an inherently flawed methodology to 'do justice' to the past traces
of the Holocaust, including survivor testimony, historian expertise and established
scholarshiplndeed it is concluded that the histetgw relationship is aiscrete but no

more flawed a methodology than the history discipline when faced with the complexities
of the Holocaust. Conversely, in a reaffirmation of the existing ‘consensus of critique'
outlinedin chapters two and three, the focus on historiograpih@constructiorclearly
demonstratesthat AnglocAmerican practice is a fundamental barrier to public
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comprehension of the Holocaust. It is only when extracted from the legal form that the
evidential infrastructures and facts of the Holocaust are batkpaaent and verified.
Consequently, it is concluded that the courtroom should not be utilised if pedagogy,
especially if related to the rebuttal of Holocaust denial, is the primary objective of its
participants. Finally, it isssertedhat the 'narrativdinguistic' genre is not only the most
appropriate lens through which to explain the historiographical metati outputs of

the historylaw relationship but most appropriately explains the construction of all
historical knowledge,nicluding Holocaust scholarship. It is therefore concluded that
historians 'make' the pastowever 'trutkfull’ the content of their historieand not just

in the postmodern age.
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Chapter One. Empiricist and Narrativist Historiography:

Contested Genres of 'Good Hstory'

Questions relating to 'what is history?' may still be ignored by many practising historians
but philosophy/theory of history has become a more familiar and pogulate since

the oftreferredto debates between E.H. Carr and Geoffrey Elton in the 1860sthe
arguably antagonistic (and some would say crude) disputes between Richard Evans and
Keith Jenkins in the late 1990sAs Evans then insisted, although heswnot a
phil osopher, someone has ’Acgrptexityobthepratkae t h e
affiliation, content and explanation has subsequently evolved as a number of historians
and theorists have continued to grappith the artistic/scientifi foundations of history's
content and form. Notwithstanding an increasingly cluttered field of terminology,
contemporary debates revisit familiar antagonisms, or 'history wars', long expressed
between empiricist (realist) and rhetorical (sceptical) petsms’ But the latest
challenge, constituted within the generic label of the 'postmodtiesheen identified as

much wider and more thoroughgoing than its predece#s®modernist foundations and
metanarratives were challenged (and-antred) acras academes (and beyond
scholarship), more specific to history was the narrativist critique of the prevailing
Rankean genre that had, since tireteenthcentury, not only disciplined its craft but
legitimated its formal authority and status as a trutlafiod] therefore privilege@dccount

of 'the past'.

As background to the theories informing the primary research of the thesis, this chapter

identifies and summarises the central tenets of both the narrativist critique and the

"EH Carr,What Is HistoryqLondon: Penguin, 1961); Geoffrey Eltofhe Practice of HistoryLondon:
Methuen, 1967); Richard J. Evaris,Defence of HistoryLondon: GrantaBooks, 1997); Keith Jenkins,
Rethinking History (London: Routledge, 1991). Philosophy/theory of history relates to the study of
historiographical method and knowledge, although some distinguish between the two concepts. See Jouni
Matti Kuukkanen, 'The Quent State of Play in the Theory and Philosophy of History: the-Rokersmit
Controversy and BeyondRethinking History 18:4 (2014), pp61819 andJouniMatti Kuukkanen,
Postnarrativist Philosophy of Histofjlew York: Palgrave Macmillan, 2015). Redaces to 'history’ relate
to its academic form.

Richard J. Evans, In Defence of History: Reply to Critics , 4 (1999): at
http://www.history.ac.uk/discourse/moevans.h{ftcessed 25 May 2006)
* Oliver Daddow and Adam Timmins, 'Darth Vader or Don Quixote? Keith Jenkins in ReRigthinking
History, 17:2 (2013), p141. Terminology also used includes the 'documentary genre', 'modernist history’,
‘professional scholarship’, ‘constructionismgcghstruction’, 'posttructuralism’, 'narrativity', ‘discourse
theory', 'semiotics’, 'New Historicism', 'practical realism', 'direct realism', 'impositionalism', and, more
recently, the O6Discursive Conditiondé and 'postnar
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empiricist defence of the hay discipline. It begins with an overview of the latest
challenge, within the context of the ‘postmodern’, and engages with a range of authors to
determine the content and form of its suggested 'narriigeistic’ genre of
historiography'. Particularemphasis is placed on foundational arguments that distinguish
history and 'the pastdentify its academic form as a fictive and ‘culturally implicated'
discourse, link history and historians to dominant regimes and relations of power and
exposehe prevding 'empiricistanal yti cal ' genre ( Rawnmgkdaean)
construct of practigepurposeand epistemic authorifyConsequently, although history is

still viewedas an intellectual and usefiiscourseits knowledge of the pasishistoryis

no more 'trutkfull’ than other genres of 'historyingThe chapter then engages with key
voices defending the realist credibility and rationale of the dominant 'empiricist
analytical' genre. In response to the latest challerige chapterconfirms that
amendments have been made to its positivist (scientific) origins. Consequently,
previously naive claims of ‘c@spondence’, ‘objectivity’ amiinscendental 'Truth' have
been revised. However, as these same voices insist, 'emy@naigtical’ techrjues
continue to discipline authorship, while adherence to the content of the past traces
guarantees that historical knowledge is not solely forged in the present. Accordingly, the
bipartisan conversation between past and present may be more complevethausfy
admitted or recognisethut the persistent relationship with the primary data of the past
uniquely distinguishes and adjudicates between history and fiction, history and myth and
history and propaganda. Consequently, academic scholarship régiepistemic
reputation as privileged knowledge of 'the past'.

“The concept of 'genrés accepted as the conventions and rules of thinking and practice relevant to each
discipline, Robert Eaglestonghe Holocaust and the Postmodé@xford: Oxford University Press, 2004),

p6. Historiography is understood as both the method and outphts loiktory discipline/genres. It is noted

that the use of the 6postmoderndé as a specified

and, in the consistent attacks on its O6Conhéiti onc¢
casual use of the épostmoder ndé sHisomny Indhe Disgcursver 0 i d e ¢
Condition: Reconsidering the Tools of Thoudftxon: Routledge, 2011), ppxii, 113. However, the
6postmodernd will C o nt iesisuasitig agenbrie and ssefu shorthandfor gatho u t

the contemporary present and its defining critiques.

° Alun Munslow and Keith Jenkins, 'Alun Munslow: In Conversations with Keith JenlReshinking

History, 15:4 (2011), p574s;enkledon aMiun sCoonw,e r's@m gi Bwi & h
Communicate with the PastRethinking History18:4 (2014), p570; Kalle Pihlainen, 'The Distinction of
History: On Valuing the Insularity of the Historical PaR&thinking History20:3 (2016), pp41432. Alun
Munslow, The New HistoryEssex: Pearson Education Limited, 2003), p23.

® A deliberate distinction with the more common use of ‘truthful’, which implies the securthg Difuth’,
Munslow and Jenkins, 'In Conversation$y574, 575, 579, 582,86; Kalle Pihlainen, 'Escaping the
Confines of History: Keith JenkingRethinking History17:2 (2013), pp236, 241.

33



The chapter confirms that the arguments of both genres were directly confronted through
a deliberate focus on the Holocaust and Holocaust denial. It identifies the use of the
Holocaust as thempiricists'’i c o u r t of | ast resorto and
which 'pomophobia’ coalescéHowever, the linking of the postmodern climate to
Holocaust denial bottlistorted and misunderstois thinking. Thechapteralso confirms

that since lhe height of debate in the late 1990's there has been a degree of theoretical
amalgamation between empiricist and narrativist rationalg@eaxdice Indeed, it is now
assumed that any perceived thsetd the émpiricistanalytical' genre havéeen
assimiated, or at least tamed, if not defeated, while Tom Lawson has argued that
historians are, to a certain extent, ‘all postmodernists‘émiever, the chapter likewise
confirms that whether assimilated, tamed, defeated, or in part victorious, thecetpiri
analytical' (and modernist) genre 'still pervades the postmoderf Ena'. chapter
concludes that, despite a degree of theoretical amalgamation, fundamental contradictions
between the ‘empiricistnalytical' and 'narrativinguistic' genres of histigraphy
ensure that the concept and judgement of ‘good historis academic formremains

theoretically contested.

In the latetwentieth century familiar critiques were once again foregrounded that
challenged the scientific claims of the dominaahRean genre of academic history that
had, since thaineteenthc e nt ur vy, reputed to reconstruc

and on its own term$.Within a broader 'intellectual climate' that was 'decentring’

"Dan StoneConstructing the Holocaust: A Study in Historiograghgndon: Valentine Mitchell, 2003),
pxviii. 'Pomophobia’ was coined in particular by Beverley SouthBatgtmodernism in History: Fear or
Freedom?London: Routledge, 2003), ppl6, 18;28, 29, 54.

® Tom LawsonDebateson the HolocausfManchester: Manchester University Press, 2010), p3.

° Bevealey Southgate, 'Replacing the past with disobedieRaghinking History17:2 (2013), p232. Or,
more appropriately according t o DiscoraieConditionpxi.t he 6L

10 Evans,In Defence pl7. See Robert M. Burns and Hugh Rayniiokard, (eds.)Philosophies of
History: From Enlightenment to Postmoderni@xford: Wiley-Blackwell, 2000) for a general history of
philosophical scepticism. 'Rankean’ relates directly to the acknowleddet"tdtthe prevailing empiricist
genre, Leopold von Ranke (174886), Andreas Boldt, 'Ranke: Objectivity and Histo&thinking
History, 18:4, (2014), p464. As examples of the literature relating to the Rankean genre se&ppiayme
Lynn Hunt and Mrgaret Jacoblelling the Truth about HistorfNew York: W.W. Norton & Company,
1995); Alex Callinicos;,Theories and Narratives: Reflections on the Philosophy of Higt@aynbridge:
Polity Press, 1995); Jeremy Black and Donald M. MacR&id¢dying Histoy (London: Macmillan Press
Ltd., 1997); Georg G. Iggerslistoriography in the Twentieth Century: From Scientific Objectivity to the
Postmodern ChallengéMiddletown CT: Wesleyan University Press, 2003); C. Behan McCullabh,
Logic of History: Putting Pstmodernism in Perspectividcondon: Routledge, 2004); David Henige,
Historical Evidence and Argume(iVisconsin: University of Wisconsin Press, 2005); Ann Curthoys and
John DockerJs History Fiction?(2" edn.) (New South Wales: University of New Southl#¢aPress,
2010); John ToshThe Pursuit of History: Aims, Methods and New Directions in the Study of Modern
History (61" edn.) (Oxon: Routledge, 2015)
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modernist (western, male and white) fouthalas and metmarratives across academes,
attention was once againagkd on the fictive and relativigbundations of historical
knowledge'" But, incorporated within the 'constellation of ideas' configuring the
‘postmodern’, this latest challenge wasrghd with making the 'point again in new and
urgent wayso6 and st r en gflmenow fargliar critidue theh a n d
prevailing ‘empiricistanalytical' (Rankeaih genre of historiography was primarily
exposed as a discourse about, bsiimit from, ‘the past’.Quite simply, since the past is
ontologically distinct, history uniquely attempts to give meaning to a world that is
inaccessiblekand t herefore "it forever eludes wus
i t“00f. course the past has |left traces,
6i ngr eodi edntultshdy sre fragmentatylts events, relationships or situations,
therefore, have to be retrospectively imagined, organised, given form and sigeifisanc

a narrative and 'by historians working under all kinds of presuppositions and pressures
which did not é oper aAnd: 'Ligenit opmotothd historiam t h
approaches the past with a superior vision conferred by hindSigh&refore history,

or more accurately historiography, can never be a reconstruction of the past 'as it actually

was, but can only be inferred anohterpretedthrough discursive (presenicentric)

"' Deborah LipstadiDenying the Holocaust: The Growing Assault on Truth and Mehorydon: Penguin
Books Limited, 1994), ppl20; SouthgatePostmodernism in Historypp512. As examples of the
literature informing the critiques se#&enkinsRethinking History Richard RortyObijectivity, Relativism,
And Truth: Philosophical PapergVolume 1) (CambridgeCambridge University Press, 1991); Frank
Ankersmit and Hans Kellner (edsA,New Philosophy of Historf.ondon: Reaktion Books 1995); Burns
and RaymenPickard, (eds.)Philosophies of HistoryKeith JenkinsRefiguring History: New Thoughts
On an Old Dscipline (London: Routledge, 2002); Munslowhe New HistorySouthgatePostmodernism
in History;, Alun Munslow and Robert A. Rosenstone (edsXperiments in Rethinking Histoggbingdon:
Routledge, 2004); Alun Munslovideconstructing History2" edn.)(Oxford: Routledge, 2006); Ermath,
Discursive Condition

"? Robert Eaglestond?ostmodernism and Holocaust Den{@lambridge: lcon Books, 2001), p35; Tosh,
Pursuit of History p165. For an overview of ‘postmodern’ thinking see -Fgancois Lyotard,The
Postmodern Condition: A Report on Knowlediféanchester: Manchester University Press, 1984); Roy
Boyne and Ali Rattansi (edsfostmodernism and Socigyondon: Palgrave Macmillan, 1990); David
Harvey, The Condition of PostmodernifOxford: Blackwell Pblishers Ltd., 1990); Max Silverman,
Facing Postmodernity: Contemporary French Thought on Culture and S¢@caetgion: Routledge, 1999).

' EaglestoneThe Holocaust and the Postmodern p 3 4 0 . Munsl ow, '"On APresen:
Objectivity and Hstory', p460. 'Empiricisanalytical’ in accordance with the generic conventions and rules

of the Rankean form as evidence based and deductive, Alun Munslow, 'Facts to fightldhweGumardian

6 February 2001.

14 SouthgatePostmodernism in Historyp15/. See also JenkinRethinking History pp56; Eaglestone,
Postmodernism and Holocaust Denigdp2526; Munslow and Rosenstondxperiments ppl011;

Munsl!l ow, " On i974. BEvereifdceetly Obsepred Sr@ndthe present, Kalle Pihlainen, 'What

If the Past were Accessible After AllRethinking History16:3 (2012), pp32339.

“Beverl e y Southgate, 6 | nRetlirkiagr History ©1f (200%), po2;cEmath,s T hr
Discursive Condition p105. According to Jenkins, 99% of any past iseoarded,Boldt, 'Ranke:

Obijectivity and History', p462. See also Eaglest®ustmodernism and Holocaust DenipR4.

0 JenkinsRethinking History p10.

Y Tosh,Pursuit of History p164.
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narratives t hat “lbighowthethistbrinngiseh® two tbgethen thatip a s t

6crucial in determining the podssibilitie:

As an 'authored' representation, the subsedstemies we tell about the pastevitably
engage with the historian's experience 'of being humahe presenf’ In turn, the
"stories' reveal the d6epistemic well 6 th
approach to the past (epistemology and methodofddy)is presenday contexts
discoursesnd interests that both drive and 4erept any visit to the archiveand it is

through an interplay of contemporaneous concepts, ethics, hypotheses and theories that
the traces are themselves 'culturally implicated' and related explanations, facts and
historical truths are found.Generic conentions and rulesay seek todiscipline the

practice of academic 'historyinddut its process and findings are governed by the
Operspectival 6 expectations and rigour
conservative, feminist, Marxist, Subaltern orpénecist historian, however theoretically
unconsciou$’ As is commonly accepted, even the much feted 'father' of the ‘empiricist
analytical' genre, Leopold von Ranke, 'was as ideological as they Zaristory,
therefore, 'is alwaysistory froma certainvorldviewg or, as commonly concluded, what

the historian makes it.

Indeed the multifarious readings and revisions of the past traces are clear evidence that

there is no privileged route to the past. If this were the case 'there would be no need for

18 Tosh, Pursuit of History p167; ErmathDiscursive Condition pp3®-40, 4748, 9697; JenkinsRe
thinking History pp56.

0 JenkinsRethinking History p10. Munslow;The New Historyp165.

?° Alun Munslow, 'Thoughts on Authoring the Past as Histdtgthinking Historn20:4 (2016), pp55&85.
EaglestonelPostmodernisnand Holocaust Denialp26. Eagleston&,he Holocaust and the Postmodern
pl63.

! Alun Munslow, The Routledge Companion to Historical Studissndon: Routledge, 2000), p16.

“Munsl ow anid Cohversakiandnps74. Sée also: JenkiRethinking History, ppl2, 26, 40,
68; Munslow,The New Historypp67, 1415, 19, 174175, 194; Southgatd&ostmodernism in History
pl62; Eaglestond,he Holocaust and the Postmodep235; Munslow and Rosenstorigperimentsp5;
Curthoys and DockegFiction?, pp91106; LawsonDebates p308; ToshPursuit of History pp168169.

% 'Historying' is an increasingly common label used by postmodern voices. See Munslow and Jenkins,
Conversationspp574, 575, 579, 582, 586; Pihlainen, 'Escaping the Confines of Higio?86, 241. Mary
Fulbrook,Historical Theory(London: Routledge, 2002), pp9,-38, 50.

24Boldt, '"Ranke: Objectivity and History"', pa4a64.
Daddow, o6Still No Phi | o RetlpnkingHidtory, 92 £@05), p¥d8.6 r e Hi st or

% EaglestonePostmodernism and Holocaust DenialB4. Jenkins,Rethinking History p6. See also:
EaglestoneThe Holocaust and the Postmodepp234235; Alexander Lyon Macfie, 'On the Defence of
(my) History', Rethinking Hisbry, 14:2 (2010), pp218, 226; Munslow and Jenkins, 'In Conversations',
p575; Southgate, 'Replacing the Past with Disobedience’, (224
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each generation or each cultioe each historianjo write history differently®’ Rather,
as Keith Jenkins infamously stated, the

anybody without a trace of jealousy or a hint of fidelity to any particalar! ¥ er 6 .

Consequently:

No historian or anyone else acting as if they were a historian ever returns from
his or her trip to Athe pasto without
to get; no one ever comes back surprised or eimptygled from that

destinatiorf’

Similarly, there can be no privileged position from whichmpeting or diverse
interpretations can be adjudicaté@here is simply no such thing as a neutral or objective
perspective or worldview. Consequently, there are no independent,means O Vv ant
p o i thioughwhich 'true' or ‘false' accounts of the past can be distinguished beyond
aesthetic, ideological guolitical preference?.Or, as Robert Eaglestometed beyond

the historian's 'ethical sense of trith'ikewise, no lessons can be learnt from the past.
According to Alun Munslow, the notion that the past is somehow able to inform policy

in the presentmakes no kind of sense epistemicaflyin turn, historical expoés of

human behaviour long viewed as simply wrong (gender and racial inequality, mass
murder) havenever guidedontemporanactiors asthe persistence of power hierarchies
andrepeated geruides so clearly show.Yet, although it is no longer controversial to
accept that history 'is a representation of the past made in the present’, empiricist focus on

the continued ‘presence’ of the past ignores the inevitability of history assidede

2 Stone,Constructing the Holocausp24.
2 Jenkins Refiguring History p10. Southgate also agreed, Southdadstmodernism in Historyp55.
2 JenkinsRefiguring History p11.

2 Munslow, The New History pp45, 7-8; SouthgatePostmodernism in Historyppl1312; Ermath,
Discursive Conditionpp34, 37, 3910, 48, 94; Munslow and Jenkins, 'In Conversations', p575.

% Ermath,Discursive Conditionp94; Southgatd?ostmodernism in Historyp63; Keith Jenkins, "Nobody
Does it Better": Radical History and Hayden WhiRgthinking History12:1 (2008), p70. See also Hayden
White, Metahistory: The Historical ImaginatiomiNineteenth Century EurogBaltimore: Johns Hopkins
University Press, 1973), p433 and confirmed as a narrativist principle by Kuukkaostmarrativist
Philosophy p10.

- EaglestoneThe Holocaust and the Postmodepil.

“Munsl o w, ' On H/32; MwngowcAuthdring php Bagt', p5387.

% Ermath,Discursive Conditionpp106, 116111.
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interrogation’ Therefore the greatest fiction propagated by the 'empiraislytical’

genre is that the traces of the past can somehow 'answef’back'.

Of course there are factual statements that inform historiographical representations, but
meaning far less laws, lessons or truths, cannot be found at their level of descfiption.
Likewise, although the traces of the past can alter interpretations, 'the historian's narrative
freedom is not confined by some dictate in the soutcBstvious claims thahe source
material acted as a mirror to a past reality, or could speak for itself, may have been revised,
but the preoccupation with generic conventions and rules cannot adequately explain the
contested readings, revisions and uses of the same tragdesjeamthe sam&atements
however rigorous the scholarship or evidentially accountable the histhgrefore, as
Munslow insistedthe prevailing claim by historians that the sources act as confirmation
and guarantor of past truths 'reveals both aesponsibility to their readers and an

awkward selfdeception®’

Yet, it is history's acclaimed factual correspondence with the past that awards its
discipline and knowledge privileged authority and status over other forms of 'historying’
(art, drama, fin, the novel)?’ Indeed, according tMunslow, history has always been

and remains the primary mechanism through which Western society explains itself to
itself.*Subsequently, history is awarded both power pmgbose The work of Michel

Foucault is commowl recognised as central to the postmodern exposé of history's
affiliation with presentay regimes and relations of poweMore specificallyFoucault

identified history, al ongsi de ot h asroneotohtherkayr meshanismasn c e ¢

charged with the acdgition of truths compliant with dominant intere&tsn turn, e

34Lawson,Debates p3. Munsl| ow, '"On APresenceodo’ , p571.
* Ibid, p572.
®Frank R. Ankersmit, R&tRrkipdHjstoryl (20050 p2®&8sor Saari o,

* Dan Stone, 'Introduction’, in Dan Stone (edhe Holocaust and Historical Methodolo@yew York:
Berghahn Books, 2012), p2.

®*Patrick Finne Yy, 6 B e y 0 n dburnallokeCorRemporam ddteyylthl (2Ma@bne nt ? 6
p158.

** Munslow and Rosenstor&xperimentsp9.
© Pihlainen, 'Escaping the Confines of History', pp239.

** Munslow and Rosenstorexperimentspp89. See also Hayden White, 'The Burden of Histdtigfory
and Theory5:2 (1966), p123.

2 JenkinsRethinking History p70; Southgatd?ostmodernism in Historyp63; McCullagh;The Logic of
History, p28; Curthoys and Dockdfjction?, pp181189.

“ Within the organising apparatus of the University. Michel Foucault, 'Truth and Powdficivel
Foucault,Power/Knowledge: Selected Interviearsd Other Writings 1972977, edited by Colin Gordon
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viewed history as asefuldiscipling but not as a means ofiscoveingéd wh at act ue
occurred inthe pasbas falselypremisedby the empiricist(traditional) form.* Rather,
(effective) historical investigationsvere necessarypthelpestablist he o6 geneal o
the dominant6 r e gbiofmpower and tuth, and subsequently knowledgen any
constructecepistemé® As a site and tool of (Western) powhistory was subsequently
accused of bag 'the carrier of a disease which was at once the motive force and the
nemesis of nineteenth century civilization', or, in more general terms, of serving-'nation
state oriented agendasProfessional historians were simultaneously accused of being at

the forefront of ,Gmtegrél touhe eeprodyctiva of dyirey saciali p 6
formations, as well as 'compliant and pliable instruments for socially dominant intérests'.
Converselyany dissenting voices within the academy faced persistertuiratial and
structural pressures to comply, especially if wanting to be academically suc&efssful.

was likewise no coincidence that those defending the dominant 'emganailstical’
genre Afloat to the top of nedfthedisciplinest i t t
curricula, funding and reward infrastructunevealedits ‘politically-supported’belief

system® Jenkins terefore agued t hat the question Owh

substituted by Pwho is history for?bo

Incorporated withinthe expoé of history's relations to and reproduction of powerful
interests and truths was the-called 'cultural turn™ Infamously, within the wider

configuration of the 'postmodern’, history was subjected to the external influences of,

(London: The Harvester Press, 1980), pp132. See also Michel Foucaulte Order of Thingf_ondon:

Routledge, 2002), pp46407.

“Michel Foucaul t, ONi et zsche, ,GaenguagelCounteMemddyi, st or y
Practise: Selected Essays and Interviegdited by Donald. F. Bouchard (Ithaca: Cornell University Press,
1977), p157.

45Ibid, ppl54157. Foucault, OLect urover/Knawedgephd9l &a,nu@Tryu tlo 7
P o wgirr Idid, pp112, 116.17. Genealogy is understood as the study of the origins (and discontinuities)

of discursive formations in each episteme. Episteme is understood as a specific period, including the
postmodern, defined through its dominant discursiven&tions of knowledge acquisition and organisation.

“ White, 'The Burden of History', p123; Claire Norton and Mark Donnelly, ‘Thinking the Past Politically:
Palestine, Power and Pedago&éthinking History20:2 (2016), p200.

47JenkinsRethinking Higory, pp2G21. Martin DaviesHistorics: Why History Dominates Contemporary
Society(Oxford and New York: Routledge, 2006), p8.

“® Alun Munslow, 'On Keith JenkinsRethinking History17:2 (2013), pp26268; Patrick Finney, 'Keith
Jenkins and the Heroic &gf British Postmodern TheorfRethinking History17:2 (2013), pp18283.

* Susan Pedersen cited in Finney, 'Keith Jenkins', p183. Synonymous at the time of writing with the
'Research Excellence Frameworklun Munslow, 'Genre and History/HistoryindRethinking History
19:2 (2015), p172. Norton and Donnelly, 'Thinking the Past Politically', p201.

50JenkinsRethinking History p18.
51Applebyet al, Truth, pp217223.
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inter alia, culture, the everyday (‘history from below'), gender, memory, trauma anrd post
colonial studies. Consequently, concepts and ideas wmgperted into the history
discipline that introduced methodological innovations and reinstated previously ignored

or marginaised voices into its scholarship.Broadly acknowledged as the more
'moderate’, 'positive’ or 'soft' features of the latest challenge, these innovations were
widely recognised as not only exposing existing hegemonic power blocs and relations but
democrasing both history and the pa&is celebrated by some, 'we are witnessing the

di ssol ut i o noratfeastits 'Mmetaphysics df domprehensidBonsequently,
postmodern 'decentring' opened history up to new sites of potential allegiances, ethic
uses and political actioh.As Munslowthen advisedsince history is so obviously ‘a
contemporary discourse about how we wish
to its modernist colonisation (and burdens) should be abandoned in favouloatailis
interpretations that aim to inform and inspire ethical presents and fiitiEtEzabeth

Ermath agrees and further berates the continued allegiance to modern methods and
thinking amongst historians that are simply inadequatehtoe de mand@s ednd f 6
historical writing inwhat shepreferstocalt he 6 Di s ¢ ur ¥Thusénstedaf d i t i
deriving authority and legitimacy from being the 'fabecker' of events past, historians
should actively engageimd u ur al renewal ldems  thelpresestsor, n g t

%2 Evans,Defence;SouthgatePostmodernism in HistoryCurthoys and DockeFiction?; Tosh,Pursuit of
History.

** Moderation is acknowledged by EvabgfenceBeverley Southgated{istory: What and Why? Ancient,
Modern, and Postmodern Perspectiviénd edn.) (London: Routledge, 2001); Gertrude Himmelfinie,

New History and the Old: Qital Essays and Reappraisg®“edn.) (Cambridge MA: Harvard University
Press, 2004). The celebration of democratisation is represented by Derek Attridge, Geoff Bennington and
Robert Young, (eds.Roststructuralism and the Question of Histdi@ambridge: Cambridge University

Press, 1987); Robert J. C. Younghite Mythologies: Writing History and the Wélsbndon: Routledge,

1990); JenkinsRethinking History Rorty, Objectivity, Relativism, And TrutSouthgatePostmodernism

in History.

* Geoff Beniington, 'Demanding History', in Bennington and Young (ed30ststructuralism p20.
EaglestoneThe Holocaust and the Postmodepd.

% SouthgatePostmodernism in Historyp16. Celebrated by those highlighted in footnotes 53 and 54 but
also by Jacques Dbrida, On Cosmopolitanism and Forgivenedsans. by Mark Dooley and Michael
Hughes (London: Routledge, 2001); Ermé@lscursive Conditionpp4546; Munslow, 'On Keith Jenkins',
pp253273; Southgate, 'Replacing the past with disobedience’, gi222

*® Alun Munslow, 'The Practical PasRethinking History (Book Review) 19:4 (2015), pp69¥®6.
Pihlainen, 'Escaping the Confines of History, pp232.Gabrielle M. Spiegel, 'Above, About and Beyond
the Writing of History: A Retrospective View of Hayden WéhitMetahistoryon the 4@ Anniversary of

its Publication’, Rethinking History,17:4 (2013), pp49508; Southgate, 'Replacing the Past with
Disobedience’, pp22330.

I'n contrast to her criti g u e oDiscursiveCoditmm gpxiisl&3d us e
4546, 104106.
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as many have specifically labelled, thgeful production of 'practical pastsin other
words, historians should celebrate andetaksponsibility for their 'usgalue' in the
campaigns and ideas of the preséais Jenkins infamously suggested to historians, 'go

with it é why not? You ha%e nothing to |

Although Jenkins' explicit indeterminacy was identified as the more 'extreme' conclusions
of postmodern relativism, even greater antagomsimdirected at the smalled 'linguistic

turn'™

As already noted, identifying history as a 'narrative prose discourse' is a familiar
and longstanding feature of sceptical critiqiehus, the latest charge that history was
primarily a form of literatur@uthored as 'the past' was arguably a repetition of previous
artistic/rhetorical finding&. According toStanley Fish, it had constituted a specific
guarrel that hadhasugeiivedt ievier gyt euwtla of
those highlightinghe rhetorical consistently on the losing sitldowever, informing this

latest challenge was the findings of literary crititeat emphasised the linguistic
designation anthfrastructure of all forms of knowledge, history includéwith blame

long appotioned to Hayden White for importing these findings into history, attention was
placed on the prefiguration (and caging) of the conventions and rules supposedly intrinsic
to academic history through the literary mechanisms of ‘troping’, which act asahe 'r
figures of thought White subsequently identified a specific range of interlocking
narrative structures and techniques (argument, concepts, ideology and theory), plot modes
(comedy, romance, satirdagedy and key figurative devices (metaphor, nmgtmy,

%8 Ibid, pp45, 92, 95; Pihlainen, 'The Distinction of History', p429 (footnote 10). lbid, p#324
Borrowing the concept of 6épractical pastsdé6 from
The Practical Pas(Evanstone, Il: Northwestern University Press, 2014).

% Pihlainen, 'The Distinction of History', p420.

60JenkinsRefiguring History p68.

o Evans,Defence p243. The 'linguistic turn' was originally 'coined by the Austrian realist philosopher
Gustav Bergmann', Munslowompanion to Historical Studiep151.

®2 White, Metahistory p2.

® Munslow, 'The Practical Past', p695. Beginning with Herodotus and ThilésydCurthoys and Docker,
Fiction?

* Cited in Keith JenkinsOn 'What is History?': From Carr and Elton to Rorty and Whieondon:
Routledge, 1995), p131.

% According to John Tosh originating in the work of Ferdinand de Saussure Purshit of History p165

and according to Curthoys and Docker influenced by the works of Roland Barthes, Jacques Derrida, J.H
Hexter, Northrop Frye and Mickhail Bakhtin, Curthoys and Docketion?, pp141153, 192196. See

also the work of F. R. Ankersmitlistorical Repesentation(California: Stanford University Press, 2001)

and Frank AnkersmitMeaning, Truth, and Reference in Historical Representdtittraca, NY: Cornell
University Press, 2012).

% Curthoys and DockefFiction?, p191; Michael S. Rotitf h e | r o e:iMemoéysTrahzagand the
Construction of HistoryNew York: Columbia University Press, 1995); Herman Paul, 'Relations to the
Past: A Research Agenda for Historical Theori&sthinking History19:3 (2015), p452.
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synecdoche, irony) that not only constructed the familiar principles and practices of the
Rankean genre (objectivity, third person narration, the primacy of documents, footnotes,
peer review) but endowed its content and form as 'realist' and cdnifisitgcholarship

with the pasf’ In turn, the same linguistic architecture provided the lens (and
consciousness) through which théstorian approached and appropriated the-asst
history. Consequently, historical narratives are inevitably preconceivéuebhistorian

(as comedic, heroic, romantic, satirical toagic), with the past traces emplotted and
'linguistically-turned' into both appropriate and familiar storisfsa particular kind®:
Historical narratives are¢herefore, certainly constrainedowever, any limitations are

not sited inthe contenof the past traceas commonly asserted, but ratheithe number

of modes of emplotment which the myths of the Western literary tradition sanction as
appropriate ways of endowing human processels mitanings’: Consequently, irall
historiographythe 'primacy of the empirical is replaced by the discursilele the'form

always precedes the content of the past'.

As White also reminded historians, the main mediurtheir craft is throughanguage,

which, far from being transparent or universalaisomplex and relativist system of
conventions, meanings and signification thath constitutes our worléndinforms all

reading.’ Language is also 'loaded with political and moral values; fieiver innocent,
abstracted or apart from social realifyLanguage is therefore notoriously unstable and

no reading is fixed® Consequent| vy, | anguage i s al w
Aimi metico, even at t he “Theref@dhowrdn the historiagnn d i v

prove any correspondence between what s/he apprehends and what s/he formulates in

o Hayden WhiteThe Content of the FormNarrative Discourse and Historical Representat{@altimore:

Johns Hopkins University Press, 1987). Hayden Whitepics of Discourse: Essays in Cultural Criticism
(Baltimore: Johns Hopkins University Press, 1978). Also summarised by MunEl@vNew Hbtory,

ppl671 72. See al so Munsl| ow ' Obiscuirdve Gordiionpp&add.' , p569 an

°8 White, Tropics of Discourse pp5866. Munslow, The New History pp20, 169. Eaglestone,
Postmodernism and Holocaust Denip26.

® White, Tropics of Discotse, pp60G61.
70Munslow,The New Historypp23, 1571 5 8 . Mu n s | o wn @onvdrsatloedn k ipn5s7,5 .0

e White, Tropics of Discoursep95. See also, JenkirRethinking History pp2931; Munslow,The New
History, ppl, 2022, 163167; SouthgatePostmodernism in Historyppl1415; Ermath, Discursive
Condition pp3442 ToshPursuit of History pp165166.

e Fulbrook,Historical Theory p74.
3 Tosh,Pursuit of History p167.

™ Gabrielle Spiegel cited in Ston€pnstructing the Holocauspl7. Paul ARoth, 'Back to the Future:
Postnarrativist Historiography and Analytic Philosophy of Histdrstory and Theory55:2 (2016),
pp273274.
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language®? Likewise,i n addi ti on t o -tehtre affiiatisnsfmow caa n 6 s
there be an adjudicatory 'court of appeal’ between intenoresaand readings since:
'With another linguistic net, we'd catch another world; and how do we know which one

is preferable, or Tore valid, or more fAt.

Furthermorethe past traceso essential to empiricist historiese themselves literary
congructs. Consequently, as texts, they can only amtilastitutes for reality but can never

be reality itself.” Communication between past texts and the historian, or, as coined by
Ferdinand de Saussur e, bet ween thear Asi
straightforward and even transparent, especially if relating to the same language, but it
involves a process of mediation across texts (and confésthgrefore, the pasts

history is not only literature of a 'certain kirat ‘genre’, primarily fictie andprefigured

through familiarplod i nes, but confined afAsJacquesst r u
Derrida infamously contended, despite there being an extratextual reality (both past and
present) fAthere i s Whie théréfor goncludedas a 'mheativie h et
linguistic' construct, historiography, as both method and knowledgeyasbal fiction,

6t he contents iovéntedasfduny. i s as much

It is not surprising thahis latest challenge to history's epistemic credibédnd rationale

was, according to C. Behan McCullagh, ‘formidable’, leaving fthendations of
empiricist historyasnotedby Beverley Southgatétreparably challenged and exposed’,

while Gertrude Himmelfarb specifically accused postmodernism of sienertwo
centuries of scholarship 6des"igformed ant 0 m:
'intellectual climate’, according to Deborah Lipstadt, that had not only attacked the

'Western rationalist traditiorut one that had placed history 'up for grdli8ostmodern

7 SouthgatePostmodernism in Historyp15.
" bid. See also Ermatiiscursive Conditionpp3435, 37, 3940, 42,48, 94.
" Curthoys and DockeFiction?, pp146148; ToshPursuit of History pp165168.

e Ibid, pp165166; JenkinsRethinking History pp2931; Munslow,The New Historyppl, 2022, 163
167; SouthgateRostmodernism in Historypp1415. Not only in terra of the impact of context on texts
but because contexts ‘can only be grasped textually in the present' CRtosigicting the Holocausp18.

7 Curthoys and DockeFiction?, p191. Eagleston®ostmodernism and Holocaust DenipR6.Jenkins,
Rethinking History, p7; ToshPursuit of History pp165168.

% Curthoys and DockeFiction?, p158.
81White,Tropics of Discoursep82.

%c. Behan, McCullagh, 'Invitation to Historian®gethinking History 12:2 (2008), p277. Southgate,
Postmodernism in Historyp29. HimmelfarbCritical Essaysppl617.

& Lipstadt,Denying the Holocausp17
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voices may have celebrated the destabilising of modernist burdens, the exposing of
hegemonic poweblocs and the openingp of the past to democratic, ethical and
practical uses, but others de@d a perceived condemnation to 'a life devoid of the
certainty of the past and constrain&d wi!t
Jenkins was &especially foregrounded as

e mp i®rAe stake was the acdfmed epistemological foundationand subsequent
esteemof the Rankean genre, or, as Eaglestone more specifiit@ty the sort of truth

to which history aspire&’

Althoughmostpractising historians ignored or rejected the application of the ivastat

and wider postmodern, critique to the history discipline, a body of literature emerged that
specifically engaged with its various challen§edhe respective voices not only
responded to perceived thretd the prevailing Rankean genre but soughedress and
redefine longacknowledged flaws in its positivist (scientific) origins. Consequently,
previously naive theories of correspondence, objectivitytlaad@ruth were amended as
part of ever more detailed explanations of how and why academirhigespite its
flaws, still retained its realisand truthful credibility and utility™ In a now familiar
defencethese 'selappointed’ guardians accepted that histenying ‘constructsrather

than records or reflects the pdstAs Tom Lawsonobsered most historians are
comfortable with the knowledge that '‘past and present collide in their markedly
provisional narratives’. However, 'empiricisanalytical' conventions and rules
(evidence, reasoning, reflexivity, writing style and verificatistil) guaranteed evidential
accuracy and accountability, however ‘contested’, ‘constructed’, ‘filtered" or

'indeterminate’,still secured interpretive discipline, howevercdnceptually netted’,

o Silverman,Facing Postmodernityp37.

8 Finney, Beyond the Postmodern Moment?, p163; Daddow and Timmins, 'Darth Vader or Don Quixote?',
p153.

% EaglestoneThe Holocausand the Postmodermp139.

& Evans,Defence p12; SouthgateR?ostmodernism in History p 2 8 ; Ooliver, J. Daddo
Apat hy: Hi st or i an Rethaking Hifooy8:8 (A@0d)epr32;i F;mey, ;Keith Jenkins',
ppl73, 177, 183. For exanadl of the relevant body of literature see: Applebal Truth; EvansDefence
Fulbrook, Historical Theory Iggers, Historiography in the Twentieth CentyrnHimmelfarb, Critical

Essays McCullagh, The Logic of HistoryHenige,Historical Evidence and Argment Tosh,Pursuit of

History.

* See the varying explanations of those listed in footnote 87, as well as Bernard Waites, 'In Defence of
Historical Realism: A Further Response to Keith JenkRethinking History 15:3 (2011), pp31334;

Boldt, 'Ranke: ®jectivity and History'; ToshRursuit of History

% SouthgatePostmodernism in Historyp29. LawsonDebates p3.

* Ibid.
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"interacti va "relative) and stilh secovetedcognitive truths, however
6approxi mateo, of al | i"Histaiésmay bd narfative in ®reh' |
butthe requirechdherence to the content of their primary data ensured that they were not
'unfettered”” Rather in the narrativist focus othe authoring of the historical past, its
critics had ignored the very core, or 'infrastructwithe historian's cratft; its fainding
researchi’ As Lawson insisted, the bounding of the historian by the sources is ‘as self
evident a truth as the idethat the past does not existUltimately, the evidencean

i ans we f Therafardabhoughthe conversation between history and the past may
be more complex than previously admitted or recognised, empideistands and
discipline continued to guantee that historical knowledge is not solely forged in the

present’

In a direct response to the 'linguistic tuihwas noted that the potential manipulation,
obscurity and subjectivity of past texts as literary forms was not a postmodern reyelation
but long acknowledged in the generic convention of source critfCismaleed, it is
integral to history, and the training of historians, that past séadsld not be taken at face
value® It has also long been recognised that historians interpret ewst through
reference to other textsYet, however fragmentary, and however literary, the texts still
relate to 'a referent in reality’. As Bernard Waitesrgued the historian may require
concepts and theories to help discover the intrinsic propetipast realities’but we
haven't fAinvent e%Ylanguage mayche &libie amt uinstaltecm to.
claim that no text can be read as an accurate reflection of something outside itself 'flies in

* See: Applebet al, Truth, pp195, 259; Fulbroollistorical Theory pp29, 30, 74, 9410, 119121, 182

185; IggersHistoriographyin the Twentieth Centunyp145; HimmelfarbCritical Essays pp18, 21, 22;
Lawson,Debatespp89; Chri s Lorenz, 'Historical Knowledge
Re a | iHsstory and Theoy, 33:3 (1994), p307; McCullagithe Logic of hktory, pp4353.

% Fulbrook,Historical Theory p89. McCullaghThe Logic of Historyp43.

% Kuukkanen, Postnarrativist Philosophy of Historyp7. Also acknowledged by Kalle Pihlainen,
"Hi storians and fRethiekingHistory2012(2016,ipal47ed8.i on o '

94 Lawson,Debates p5.
% Fulbrook,Historical Theory p121.
% Lawson,Debates pp5, 9.

¥ McCullagh, The Logic of Historypp2123; Waites, 'In Defence of Historical Realism', p327; Stone,
‘Introduction’, in Stone (ed.plistorical Methoalogy, p5.

% McCullagh,The Logic of Historyp19.

*Ibid, p24.

100Waites, 'In Defence of Historical Realism', p327.
" Ibid, p326.
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the face of common experien¢&'Rather, a vitasymbiotic relationship exists between
external reality, language and the tExtikewise, as McCullagltlaimed there may be

many problems in translation, but once 'the language, context and intention of a text are
known, its meaning can usually be fix&€d'lt is therefore generally agreed that when
examiningany past texhistoriansare limited by the words it contains, words which are
not, contrary to what the postmodernists suggest, capable of an infinigesfing:” As
Lawson insisted, to claim thall meanings 'grafted onto the past are of equal

interpretative value and potential, is simply an act of intellectual nihifém'.

It was accepted that adjudication between competing narratives is more complex than
simply selfreflexive constraintand th& findings more credible or "goodness of fit" than

107

definitive, far lessthe Truth'.” However, despite the absence of transcendental criteria,

it is still possible for historians (and the reader) to distinghetiveenvalid and invalid
interpretations, & well as evaluated di sconf i r mati ono, throu
Omedi ating |l evels of reasono, "rational
sense' and experiencéTherefore the multifarious readings and revisions of ‘the past'

are certainf evidence of 'netted' authorship, but, throsgbhadjudicatoryreasoningt

is possible to asses®gnitive qualityand consequently fasist that some interpretations

are more ‘fair, credible and intelligible' than othét#lso, as Evan®bservedit is

possible:

for one source to have only one permissible interpretation in itself, and
therefore, to conclude that in a contr

true and the& otheros is false.

102 Tosh,Pursuit of History pp172173.

103 Stone,Constructing the Holocausp217.

104 McCullagh,The Logic of Historypp19, 2529.
105 Evans,Defence p106.

100 Lawson,Debates p5.

17 McCullagh, 'What Do Historians Argue AboutPjstory and Theory43:1 (2004), pp37 and 25;
McCullagh, 'Invitation to Historians', p277. Waites, 'In Defence of Historical Realism’, p330. Evans,
Defencep 6 1 . Additional concepts include Ainternal r
pp29t3 27, and an Oi nt erHiswrtal dhewyplOd.yer 6, Ful br ook,

108 Fulbrook, Historical Theory pp182185; Iggers,Historiography in the Twentieth Ceny, p145;
KuukkanenPostnarrativist Philosophy of Historypl1%12; McCullagh,The Logic of Historyp11.

109 Fulbrook, Historical Theory pp119121. KuukkanenPostnarrativist Philosophy of Historypp29.
McCullagh, 'Invitation to Historians', p277.

Ho Evans,Defence p91.
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Of coursethe historian's craft is fallibldludgements made are not always as rational as

they should be, the knowledge produced is not always as reliable as it could be,
conclusions reached are not always credible, while the available evidence can be found
to have been misleadifit.Lawson specificallyaccepts thathe sheer 'presentness’ of
historiography reveals the frailties of 'History' as a discipfih&nn Curthoys and John

Docker further identifythat in the space between the rigorous scrutiny of the sources and

its literary form, in what they laél the'doubleness of history’, the discipline will always

be at war with itself:* But, it is still possible to trust historian accourgice the aim of

the genre (however linguistically determined) is to reconstruct the best and/or 'plausible
explanations' based on the available evidélicEBhere are of course other genres of
historying and other forms through which past realities carrbly represented. But,

unlike the novelist, the historian does not create or invent past ea@sinlike the
ideologue s/he does not ransack the past for material to-bpgaartisan (or practical)
objectives.” As Evans once asserted, however posi, if political or moral aims
become paramount in the writ{°Almost@iyednsi st o]
later John Tosmsistedthat the deliberate misuse of evidence distinguishes the ideologue
and propagandist from thestorian,while McCullagh more specifically argued that the
historian has a 'social responsibility’ to protect the community from false and biased
material:-"’ Consequentlyin the conscious rejection of arolednp r act i loisioty p a st
remains a more 'trutfull’ genreand subsequently a privileged form of knowledge about

'the past'.

However, the most explicit defence of the 'empiriaisalytical' genre was by those
voices who sought recourse in the Holocaésicording to Michael Dintenfasshe

evoking of the Holoaust was the most telling sign of the seriousness of the challenge of
the 'linguistic turn’, while Dan Stormeghlightedi t s st atus as the emp

e McCullagh,The Logic of Historypl17.

2 Lawson,Debatesp308.

e Curthoys and DockeFiction?, p11.

““McCullagh, The Logic of Historypp10, 1216, 3032, 43, 4553.

Ho Waites, 'In defence of historical realism', pp326, 327; LawBehates p5; ToshPursuit of History
pl74. Eaglestondhe Holocaust and the Postmodepp234, 235, 238, 24243.

e Evans,Defence p219.
w Tosh,Pursuit of History p162. McCullaghThe Logic of Historyp194.
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r e s 0°rCon8equently, the Holocaust became the one site through which history's
critique and defence was visibly confronted. At the forefront of empiricist voices was
Evans, who infamously assertedthafus c hwi t z was not a disco
were not a piece of rhetori® Fur t her more, 6the suffering
not a narrative imposed by historiaisRather, '‘Auschwitz was inherently a tragedy' and
could not be preconceivednd subsequently emplotieds a comedy or a farcé'.
Similarly, John K. Roth argued that relativism had met its match in the Holpfaust

2 In other words,

there is a widely shared conviction that the Holocaust wrasg.
Afabsolute moral standardso were both ob
evidence of its genocid& Conversely, if there was no exiideological, extrdinguistic

or extratextual method o r recour se of, hotvccoull cthe mdader ma t |
distinguish between honest appraisals and dishonest fictions of the Hol8taust?
According to Berel Langhe conclusion of relativist logic is that even in the case of the
mostbasic el ements of Holocaust hist®ry '
Evans further insisted that this logic awards fascist histories equal credibility in their
portrayal of the Holocaust 'in terms of the struggle of different races for theauo?i

the fittest € without fear of contradic

grounds®”®

Evans was also at the forefront of voices who apportioned blame to the wider postmodern

"intellectual climate'’ for not only coin

118MichaeIDintenfas;s 6Trut hds Ot her: Et hics, The History
Theory After T h eHistdryi andy Theayt39:1c (2000) ph &tonegConstructing the

Holocaust pxviii.
1 EvansDefencepl24.

*’EvansReply to Critics 4p24.

1 Evans, Defence p124and before the filmLife is Beautiful directed by Roberto Benigni in 1997, in

which daily life in a concentration camp is presented through the comedic trope. For discussions on this
fimseeMel ani e J. Wright K6  t©Respondling tdifeisRedutifub Ffheldwrdalot a u s
Holocaust Educatiom9:1 (2000), pp183 2 and Hi l ene Fl anzbaum, ' ABut Was

Liking Life is Beautiful The Yale Journal of Criticispi4:1 (2001), pp2#286.
2 John K. Roth,In the Shadow of Birkenau: Ethical Dilemmas During and After the Holocaust

(Washington DC: United States Holocaust Memorial Museum, 2005), p11.

' Cited from Omer Bartowurder in Our Midst: The Holocaust, Industrial Killing, and Representation
(New York: Oxford University Press, 1996), pft9 in StoneConstructing the Holocausp16.

124 Lawson,Debatesp3.

*Berel Lang,Uncovering Certain Mischievous Questions About the HoloqaMashington DC: United
States Holocaust Memorial Museum, 2004#20)6.

120 Evans,Defencep232. Hewas subsequentlycaused by Fulbrook of using the fear of fascism to ‘almost
scare his readers into accepting the validity of his call to objectivity; as if either or', Fulblistikjcal
Theory p171.
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but encouraging and fostering claims that Holocaust denial was legithisiteical
revision.”’ Or, as charged by Lipstadt, of creating a climate in which its ‘irrational animus'
could not be evidentially exposed and rejected as both 'false' and 'bifjatiyiough
Jenkinset alwere not directly accused of Holocaust deniadl a0 postmodern voice has

ever denied the past reality of the genocide, the focus on the Holocaust and its denial was
arguably intended to not only undermine the authority of the narrativist critique but to
shame if not silence its protagonists. Hences adentified by Bonnie Smith in 1995,

advocates of the postmodern were raised to the heights of:

the new villains for daring to question the orthodoxy of objectivity and truth;

branded as close to fascists only to be recuperated by agreeing that we have

learned a bit from theri

Dintenfass in 2000 similarly identified the use of the Holocausts an i ncant at
of f the demons of the |l inguistic turno,

Holocaust historyas thesine qua norof congrvative rejectionists of the postmodern

challenge'® As Dintenfass concluded:

No past event figures more prominently
hi storiography than the Holocaust €& [t

tenable account of hisioal representation must accommodate.

If the foregrounding of the Holocausind its deniglwas a deliberate strategy of rebuke
it was partly successfuds narrativistritics were not immune to the charges. Infamously,
White, as a direct consequengected the prefiguration of tld€hird Reictdbas comedic

or pastoralwhich pointed toa degree of stability of form and moral standards in past

132

texts.” He also invoked he concept of a &émiddle voice

" Matt Perry,Marxism and History(London: Palgrave Macmillan, 2002), p150. Evabsfence pp238
243. See also, Lipstaddenying the Holocausppl720. See also Applebgt al, Truth, p7; Eaglestone,
Postmodernism and Holocaust Denipp67; SouthgatePostmodernism in Hisry, pp54, 55; Stone,
Constructing the Holocauspp1516; Curthoys and DockeFiction?, p212.

128 Lipstadt,Denying the Holocauspp20, 18.

“Bonnie G. Smith , 6 Wh daumal df thaiHistory of Wbagl99%), pd66s t or y 0,
130Dintenfass, Truh6s Ot her DebategpB. Lawson,

131Dintenfass, "Truthdés Other', p2.

132Hayden White, OHistorical Empl ot ment aRrabing he Pr
the Limits of Represent at i(loonmdon: Haevard UsversitaRreds: 19928 A Fi r
p40.
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the juncture betweentéral and figurative speech and between factual and fictive
discourse, which was not too dissimilar to amended empiricist 18ditthoughperhaps
unfairly, White was subsequentlyaccused of being so anxious to avoid giving
ammunition to deniers that hadhundermined what was 'most powernfuhis celebrated
critique of naivehistoricalr e a | ¥ etnia addition to questions about motivation,
contradictions arise in the invoking of the Holocaust as the ultimate court of empiricist
appeal. As Dintenfasargued, there is no explanation given to support its prominence in
the evaluation of narrativist theoly.Indeed, emotion aside, what kind of analytical

reference point does Auschwitz, rather than any other event in the past, pfovide?

To the contrary, Eaglestone insisted that postmodern reasonigtad with and was

a 'response to the Holocaustecause of its ‘commitment to ethi¢5'Consequently,
postmodern writers had been at the forefront of exposing Holocaust dehikéwise,
Stone argued that the Holocaust was 'the harbinger of postmodematysely because

it 'throws into doubt older methodologies, and demands the search for new’ones.
Similarly Richard CarteWhite noted that ‘empirical historiography' may be the dantin
genre of the Holocaudbut it 'does not exhaust the facticity of AuschwitzDespite his
empiricist loyalties, Lawsoacceptedhat 'Auschwitzs a discourse' [added italics], with

its meanings manifold, changing and contestedn support of the pdsodern
unmasking of the author, Curthoys and Docker agreedtithg case of such a profound
event, it is particularly important to scrutinise the practices of historians, to notice the
political and historical specificity of histories of the HolodatiéAs Eaglestonmsisted
contrary to fostering Holocaust denial, postmodern thinking had explicitly unmtmsked

authorial link 'between denial and aBgmitism, fascism and racisnand therefore

" |bid, pp4753.
134 Stone, 'Introduction’, in Stone (edhistorical Methodologyp2. Martin Jay, 'Of Plots, Witnesses and
Judgements', in Friedlander (edP)pbing the Limitsp97.
“*Dintent ass, 'Truthdéds Other', p4d.
136, .
Ibid.
7 EaglestoneThe Holocaust and the Postmodgepp3, 4.

138 Eaglestone specifically refers to Jeamrancois LyotardThe Differend: Phrases in Dispytgans. by
George van den Abbeele (Manchester: Manchester University Press, 1988), which is a 'detéidddorebu
French Holocaust denierthid, pp2, 225.

199 Stone,Constructing the Holocauspxiv.

" Richard Cartetvh i t e , O0Auschwitz, Et hi cs an &nvifoensentantho ny :
Planning D: Society and Spaite 2 7 : $#693.2009) ,
141
Lawson,Debates p4.
1z Curthoys and DockeFiction?, p7.
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helped toexpose its strategy as not simply 'bad hmistoot history at all, but anemitic
racehatred thinly camouflagedf” Moreover, although found by some to be a different
genre, since its followers do not conform to even 'the most basic requirements of historical
writing, that of empirical accuracw its individual statements', Carérhite argued that
Holocaust denial is more effectively refuted through postmodern reasoning precisely

because empiricist hi st @nvilegeghe samélagnguage n d |

gam®™*’ The huge differencis that the latter fails to fulfil its rules and conventiofis.
Consequently, contrary to its reputation, Eaglestamgsted that 'the questions
postmodernism asks of history and historians are very strong weapons in the fight against

Holocaust deniaf”’

It has long been acknowledged that the equating of Holocaust denial and the postmodern
'intellectual climate' was both erroneous and unij3this linking not only proved to be

a 'knegjerk’ reactionbutindicated a misunderstanding, or 'caricaturethefspectrum of
postmodern thinkingincluding its narrativist critiqu&® In particular, there appears to be

a consistent blindness to h e | differengatioh detween past realities and their
reconstruction as historiography. As Southgatdfirmed the past may be promiscuous

but that is not the same as denying its existéR&ather

€ it is not possible, without denying
live as both historians and human beings, to deny that sométmangve now

refer to aghe Holocaustylid happen’

Despite being placed at the 'stronger' end of the postmodern spectrum Jenkins has never

claimed that historians invent the past, while Munstowtendedhat experimenting with

13 Eaglestone,The Holocaust and the Postmodep?41. Eaglestoné?ostmodernism and Holocaust

Denial, p66.
1 Stone,Constructing the Holocausp4. See also Eaglestorfepstmodernism and Holocaust Denial

pp4041, 4950 and Finney, '‘Beyond the Postmodern Moment?', pp536 CartetWh i t e, O0Auschw
Ethics and Testimony', p693.
145 .
Ibid.
140 EaglestonePostmodernism and Holocaust Denig¥.
147 SouthgatePostmodernism in Historyp55; Curthoys and Dockefjction?, p7.

18 Stone,Constructing the Holocausppxvii, 267, footnote 2. Eaglestorggstmodernism and Holocaust
Denial, p7.

149 SouthgatePostmodernism in Historyp55.
" Ibid
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its traces is not the same as saying it did mist&" Similarly, epistemicscepticism is

not the same as lying about the d&t@o the contrary, the 'narratiiguistic' genre still

employs empiricisanalytical techniques; the difference being that it does se self
consciously™ Narrativist logic mayhave exposed the absence of transcendental criteria

of truth, but, as Eagleston@sisted postmodern historians also employ positivist
(checkable facts) understandings of triitldnce again, in spite of his reputation, Jenkins

has never disputed that ther aces sel ected by the histo
freedomdé to write whatever s/ he |ikes, \
fictive is not the same as fictional and agrees that historical narrations can do justice to
the varieties of @nnections 'inferred from the data stredtindeed, getting the data

right, and deriving the 'modikely meanings and explanationis' not a big deal since we

do it all the time Thus, the common concept of 'the Holocaust' may be projected as an
'imaginative creation'or ‘cognitive control’, with its histories constructed as fictive
representations rather than Atrueo copi e

a rejection of 'empirical accuracy' or the finding of 'narrative trith&as Stonensists:

there is nothing in postmodern awareness of the importance of subjectivity,
perspective and the authorial voice that prevents a commitment to truth and

rigorous reliance on the evidence.

As debatesontinuednto thetwenty firstcenturyan ni t i al f ear of O0i nt
at the disciplinary gates6, and identifi
followed by claims that insights had been gaiti#ds statecby Evansas early as 1997,

the 'more moderate' positions of the narrativist and wider postmodern critique had

' Daddow and Timmins, 'Darth Vader or Don Quixote?', p141. Jerk@thinkingHistory, p9. Munslow
and Jenkins, 'In Conversations', p582.

"2 Alun Munslow ‘History, Discipline and Epistemology' (Review EssBgthinking History12:4 (2008),

p563. See also Pihlainen, 'Escaping the Confines of History', p242.
103 Munslow, 'Facts to figt over'.

'** Combined with ethical (the knowing of experience) understandings of truth, Eagldstertdolocaust
and the Postmodermppll, 161166.

155JenkinsRe‘,~thinking History pp12, 13. Munslow 'History, Discipline and Epistemology', p564.
156 . .
Munslow and Jenkins, 'In Conversations', p579.

o7 SouthgatePostmodernism in Historyp55. StoneConstructing the Holocausppxvi, xvii. Munslow
The New Historypp182, 194.

108 Stone,Constructing the Holocauspp1516.

159Evans,Defence p 8. Evans argued | ater that this state
surprised that so many people had taken him literally. Ibid, p294. SoutRgasteyodernism in History
ppl6, 18, 245, 29, 54.
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‘breathed new life into some old and rather tired subjects'e st or ed i ndi vi
bei ngs theightemed awarengss of authorial subjectidhd reinstated g o o d
writingd as legitimate historical practi¢€.By 2004 Himmelfarb recognised that the
diffusion of postmodern categories and concepts had generated such a structural shift
across the discipline that bléiwhowtcceptablel d o
and what was once taken f ofAtthetmaaferiingi s n
(2016) it is largely assumed that any perceived tateahe ‘empiricisandytical’ genre
havebeen assimilated, or at least tamed, if not atef#® Conversely, Finney suggests

that postmodernists have won 'a quiet victory', since 'establishing a place for themselves
at the disciplinary table", while, according to Lawson, historians are, to a certain extent,

‘all postmodernists now”

Indeed, Jenkins stands as an almost lone voice in his 'end of history' or 'postist’
conclusions*As recognised in the foregrohosedi ng
who have arguably replaced his leading role as narrativist critic contime&riowledge

the utility of history.” As Munslowinsists the 'narrativdinguistic' critique does not

mean history is redundanbut that its processing should be more-selfiscious, its

content and form more experimental and its authors more honest about emieicigm

ihi story of ‘&Ernmahragrées arikewise skggenttieddevelopment of
Onew toolsd of both historical met hod an
Co n d i'Y Masenspecifically, she recognises the persistent loyalty tontbdern

met hods and technitaqqumd sytofc at e géeemmi raisc 0%

and probably immoraloé and a'll8duthgatealsohi st o

160 Evans,Defence pp243, 244, 248.

ot Himmeéfarb, Critical Essaysp28.

162Finney, '"Keith Jenkins', ppl72, 179; Muns| ow,
p570; ToshPursuit of History p172.

103 Finney, 'Keith Jenkins', pp179, 187. Stone would agree to an extent, Stone, 'IntrddincBtone (ed.),
Historical Methodologyp9. LawsonPebates p3.

164 SouthgatePostmodernism in Historyp56; Munslow and RosenstoB&perimentsp2; Curthoys and
Docker, Fiction?, p5; Lawson,Debates p3; Munslow, 'Genre and History/Historying', ppiB&6. As
Finney argued, Jenkins attempted to amend this stafefiguring History 'but his heart wasn't really in’
it, Finney, 'Keith Jenkins', pp18B1.

" In the main the editors (Alun Munslow and Robert Rosenstone) and contributors Retttiekirg
History journal: www.tandfonline/loi/rrhi20#.VynYHW]TVSB (Last Accessed March 2017).

" Munslow and Jenkins, 'In Conversations', p582. See also, Murisl@Mew Historyp193; Munslow
and Rosenston&xperimentspplG11; Munslow, 'On Keith Jenkins', p@6 Muns| ow, '"On AP
pp573574. See also the more recent work of Kuukkaf@stnarrativist Philosophy of History
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acknowledgeshat 'history, as a use of the past, can't simply be jettisonethadexnist
irrelevance'sinceit consistently intrudes into our livé%.And, although he agrees with
Jenkins that the past " wil/l Afgo with any.
it like offended prudes” Similarly, Finney continues to adreidenkinsbut hedoes not

want to follow him 'to his chosen destinatih'Like Southgate hacknowledgeshat

history cannot end because of ‘the ways we are haunted by th&” st he also
contendshat he and other historians do not see anything in postmodernism 'that precludes
the holding of continued dialogues about the past that might serve a variety of cultural

and political purposes®

In reviewingthe latest debatesn 6 wh at itiisccleanthats witl theyecéption of
Jenkins, lhere has been a greater degree of theoretical amalgamation across the empiricist
and narrativist spectrums of historiography than initially premidsdzaglestoneoted

previous notions of an intractatidebate have become ‘cliched' at B&sthe ferocity of

debate has also waned since its height in the late 1990's. Genuine or strategic fear for the
future of thehistory discipline has receded. In turalthough Ermath suggests that the
terminology of thed p o st moder n 6 ,ramdhareforesshoclde mvoideslits d
narrativist and widercritique, has been defended and subsequently clarified, while a
number of its perceived threats to history's authority have been transformed into insights
and assimated into everyday historiographical practi€eln contrast to its 'hyper
relativity' reputation, it is still possible to 'know' something about p a sirt the
postmodern age. Empirical accuracy, in the reading of past texts, is similarly important
to postmodern historieé’ As Eaglestoneerified, the unmasking of the 'realist' form and
genre does not 'dismiss fhi §Morespezifichlly,r i go
and ontrary to attacks on narrativist competence and credibility, knowletigbe
Holocaust is not only feasible but liberated from its modernist boundaries. Similarly,

~

despite being the most visible site of AfAp

169 SouthgatePostmodernism in Histoyyp157; Southgate, 'Reguling the Past with Disobedience’, p225.
" Ibid, p227.
171Finney, 'Keith Jenkins', p182.
172 ., .
Ibid.
" Ibid, p184.
o EaglestoneThe Holocaust and the Postmodgpd O.

1o Ermath, Discursive Condition ppxii, 99100, 113. Stone, 'Introduction’, in Stone (edHjstorical
Methodology p9.

1o Stone,Constructing the Holocauspxvii.
v EaglestoneThe Holocaust and the Postmodgpd 60.
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to narrativist techniguebut most likely to bedefeated through itsugstions and methed
For the majority of postmodern voices, therefore, history, as a 'narliatygstic’ genre,
remains both an intellectual and practical discoulrk®vever the fictive form of all
historiography always precedes the contentfardings of the pasashistory, and not
only in these postmodern times. Likewisepitspose olusevalue' shouldbebothopenly
admitted anextencekdto apracticalengagement with theampaigns, ideas and problems
of the (discursivepresent.

It is likewise cleathat, in response to the narratiyighd wider postmoderrritique, a
complexity of explanation has both redressed and redefined the dominant 'empiricist
analytical' genre of historiography. Consequently, flaws in its positivist origires riatv

only been recognised but amended in both theory and pratheenarrativity and
relative nettingof historical knowledge is no longer disputed. It is no longer controversial
to accept that history is authored in the present. Nor is it contraveysacknowledge

that history, as literarin both content and form, can never be a mimetic record of 'the
past’. However, 'empiricigtnalytical' techniques continue to be cited as the source of
disciplined authorship, with the persistent bounding of plast traces and texts
guaranteeing that historical knowledge is not merely the result of esided
interrogation. Crucially, through exercises of rational adjudication, the evidence can still
Afanswer backo. I n tur n, racesandtpxesawardshistaynt r e
both its factbased and 'realist’ authority and esteand distinguishes history, and its
‘'usevalue', from preserntentric fiction, myth and propaganda. Consequently, although
the bipartisan conversation may be more ce@xfhan previously admitted or recognised,

history retains its epistemic reputation as privileged knowledge of 'the past'.

It is evident that this defencesgardless of the increased complexityteexplanation,
is an elaboration or revision of lorgpnding attempts at ironing out acknowledged
contradictions of Rankean practioghi | e conti nuing to def al

positions. " Hencethere is persistent recourse to the ‘presence’ of the past and getting 'the

179

(hi) story straight™.” Similar | vy : 60The search for truth r

hi storians despite t he anddegpiteobeihga comttadiahons t

of their own findings®Hi st ory students are still trali
178 ~ N

Muns | ow, "On APresenceo’ , p570.

* Ibid, pp570, 571.

Daddow, 6Still No Phi Cansrocpng the Holbassapie' , p493. Sto
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while those higirians who experiment with, far less disobey, the dominant conventions

and rules of the Rankean formare fWf hus, far from hethedi ng

‘empiricistanalytical’ (and modernist) genre of historiography 'still pervades the

postmodern erd”

An examination of the latest debates therefore concludes tespjtel evidence of
theoretical amalgamation, defining contradictions remain between the ‘empiricist
analytical' and 'narrativinguistic' genres oficademichistoriography. In addition to
disagreements over ifgurpose andusevalue', four key distinctions of method and

epistemic authority are identified. First and foremost, both genres accept that past realities

existed but dispute remains over the 'presence' of the past when constructed as

hi storiography. Consequent]|l y, withthepaspboray h a

i maki ng oasthepast’tSecondly, both genres agree that empirical accuracy and
acountability is foundational to historiography, but distinctions remain over the primacy
of evidential (past) content or the fictive (preseanmtric) form. Therefore, historical
knowledge is either bounded by its past sources and texts or preconceipedfiuded

into familiar plot lines that 'float free' of their content. Thirdly, all voices accept the netted

authorship of historiography, but disputes remain over the mechanisms of adjudication.

Verification of cognitive credibilityandeventruth, is therefore sited iritherempirical

constraint or the historianffe | ecti ve affinitieso (4s ar

Finally, all voices recognise that the oraerlaimed history/fiction division is 'an
oversimplification', but distinct differencesmain over the formés 'realist’ authority and
esteerm?” History is therefore either a privileged form of knowledge or no more-truth
full' than other genres of historying. These defining contradictdermonstratehat,

181Munslow, '"Genre and History/ Hi storyi ngHistoricall 7 4.

Methodology pp45. As an example of postmodern histories see, Munslow and Roseristppements
Southgate also lists the work of Johlai®e Natalie Zemon Davis, Annabel Patterson and Simon Schama,
SouthgatePostmodernism in Histonypp5152, while Curthoys and Docker specifically identify Richard
Price,Alabi's World(Baltimore: John Hopkins University Press, 1990), Robert A. Rosensiirrer in

the ShrindCambridge Mass: Harvard University Press, 1988), as well as Natalie ZemonThavigeturn

of Martin Guerre (Harmondsworth: Penguin, 1985), Curthoys and Dockéction?, pp202, 204.
Conversely, see Eaglestone for examples oa@&#reny and Simon Schama as contravening the dominant
genre despite their work carrying authority as historical, EaglestdreeHolocaust and the Postmodgern

pp239240.
16z Ermath, Discursive Condition, pxiii. Southgate, 'Replacing the Past with DisobetlipB32.

183 Stone,Constructing the Holocausp229.
184Munslow,The New Historyp168.

185Munslow, 'On Keith Jenkins', pp2&B1. For some recent contributions to the subject of history and/as
fiction see: Alexander Lyon Macfie (edTjhe Fiction of Histay (London and New York: Routledge, 2015)
and Beverley Southgat®, New Type of History: Fictional Proposals for Dealing with the Rashdon

and New York: Routledge, 2015).
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regardless of the sites of gemeemalgamation, the concept and judgement of 'good
history' in its academic fornremains theoretically contested. Consequently, in an
amendment to Lawson's proclamation,s hist
nowo i n pract.i c etartoits logi@imbpth theonetial affiliatiom and s

consciousness.

Informed by these generic distinctigrise next chapter begins its applied research of
‘good history'throughthe discrete form of thecourtroomand AngleAmerican law

Chapter two, thefore, seeks to clarify the rationalenderpinning h e ouni qu
relationshipd6 bet ween hitketthearyiaadpsctice ofdhe j ur

history-law relationship.
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Chapter Two: History and Anglo-American Law: A Unique

but Flawed Relationship?

The relationship between history and Anglmerican law is longstanding and traced by

Carlo Ginzburg to ancient Greec8imilarly, comparison between the historian and the
judge 6has haMbre aecehtly, histdriang have ibder l@gally admitted to
court as expert witnesses of thepastn t urn, juri sts have Or ¢
help decide theirases'Cited similarities of both objective and practice appear to justify

their collaboration.Yet, history and the law are distinct disciplines and grounded in
divergent conventions, rules and utilitfowever despite their differences, disciplinary
collaboration has been consistent, especially duringtwleatieth century, and most
obvious in Holocaust el at ed and other atrocity ¢tria
2000, the John Demjanjuk trial in Munich in 20XEhd theprosecutionof Reinhard

Hanring in Detmold (Germany) in 2016, as well as cases before International Tribunals
(relating to the former Yugoslavia and Rwanda) and the International Criminal Court, are
evidence of continued collaboration into tenty firstcentury? Implicit is thathistory

and AngeAmer i can | aw have not on,lbytthdt genegee d a
distinctions have not compromised their integahcein the courtroom or prevented the

intended aims of prosecution and ‘transitional justice"'.

As additionabackground to the primary research of the thesis this chapteduceghe
theory and practice of the histeligw relationship. Through comparative analysidoth
disciplinesit first outlines the acclaimedsimilarities of craft. Those identified ethen

'carl o Ginzbur g, "Checking t he itcal thgumyclsd:1 (199h,e Jud
pp7980.

? Ibid, p80.

David J. Rothman, 6Serving Cli o 8&ulainotthdHisworyof The
Medicine 77:1 (2003), pp234.

“Erich Haberer , O0Hi story and Jusit i @reiHolePaadt,andi g ms
Genocide Studied9:3 (2005), p487.

° Although it was Deborah Lipstadt who had been forced into court future references will relate to the
common usage of the 'lrving trial' throughout this chapter.

Haberer , 6 Hi 'sptiof.rTyansdional jusiice’ svasifirst eategorised by Timothy Garton Ash to
describe judicial attempts at seeking redress for human rights abuses, Kim C. Priemel and Alexa Stiller,
‘Introduction’ in Kim C. Priemel and Alexa Stiller (edRgassessindné Nuremberg Military Tribunals:
Transitional Justice, Trial Narratives, and Historiograplifdew York: Berghahn Books, 2012), p3.
According to Lawrence Douglas it ‘asks what role a judicial reckoning with a previous criminal regime
should play in the traiftton to a democratic one', Lawrence Douglase Right Wrong Man: John
Demjanjuk and the Last Great Nazi War Crimes Tgiinceton: Princeton University Press, 2016), p12.
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contrasted with the norms and practices dmgtinguishhistory and AngleAmerican law.

The chaptefinds that in theory,any sites of potential compatibility are outweighed by
their distinctions.Sincethese distinctionsdve not prevented consient collaboration,
investigation of the historlaw relationshigransferdrom theory to practice. The chapter
acknowledgethat the ‘unique relationshipetween historians and jurisssclearly visble

in Holocaustrelated trials. Therefore, if theory to be challenged by practjaeshould

be evident in the collaborative processing of the Holocaust. Through a critical assessment
of a growing body of literature focusing on Holocaredaited trialsthe chapterdentifies

a record of disciplinary r@arocity, but likewise finds a '‘consensus of critique' that warns

of the risks of a éshow triald, the inad
extraordinary crimes and evidence of the Hologaarsd the politica{mis)appropriation

of its histay and record It has even been suggested that the law is incapable of delivering
justice to the victims and survivors of the Holocaust since it legalised every stage of its
perpetration. But, foremost, is the critique that knowledge of the Holocaustekas
abstracted, diminished, distorted, domesticated, and inevitably ‘cokeed' chapter
concludes that, although opinion over its competence remains contested, theldistory

relationship appears to be a flawed and inherently ‘dysfunctional' metggdolo

It is commonly reputed that history and the law share a compatibility of objective and
practice that both allows and justifies their collaboration in the courttbdrhe
association is easy to comprehend. In theory, both disciplines deal with events passed and
share the common aim of bearing witness in the present. Both are similarly authorised to
determine and find, if notiie Truth' of pastevents at least 'esseial’ or ‘probable’ truths,

" Richard Ashby WilsonWriting History in International Criminal Trials(Cambridye: Cambridge
University Press, 2011), pl; Leora Bilsky, 'The Judge and the Historian: Transnational Holocaust Litigation
as a New ModelHistory and Memory24:2 (2012), p122. Hannah Arendlichmann in Jerusalem: A
Report on the Banality of E(iINew York: Viking Press, 1963), p21.

8Wilson,Writing History, pp18, 169Although synonymous with other explanations of histaigking (as
netted' or 'presestent ri c') the concept of 6cookedd more e
intentonal reconstruction and therefore it is a concept that is foregrounded throughout the thesis.

9Haberer, O0Hi story and Justice', p492.

*° As shown in the research of: Donald Bloxh&enocide on Trial: War Crimes Trials and the Formation
of Holocaust Histoy and Memory(Oxford: Oxford University Press, 2001)awrence DouglasThe
Memory of Judgement: Making Law and History in the Trials of the Holo¢hastlon: Yale University
Press, 2001}enry RoussoThe Haunting Past: History, Memory, and Justice on@mporary France
trans. by Ralph Schoolcraft (Philadelphia: University of Pennsylvania Press, Z2); FraserLaw
After Auschwitz: Towards a Jurisprudence of the Holocg§Dsrham, NC: Carolina Academic Press,
2005); PatriciaHeberer and Jirgen Mh#us (eds.Atrocities on Trial: Historical Perspectives on the
Politics of Prosecuting War Crimdgkincoln USA: University of Nebraska Press, 2008); Wilséfiting
History; Priemel and StillefiReassessing the Nuremberg Military Tribunals.
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and, in the case of criminal law, those truths 'beyond reasonable ‘dinfarnously the

oath to o6tel]l the truth and nothing but
although not as prescriptive in history, thesr@ similar mantra of purpose inherent in its
dominant ‘empiricisanalytical' genre (chapter oné)As Oliver Daddowclaimed 6 T h e
search for truth remains a OHoly Grail 6
c o n t ¥ Furthgriore, thability of history and the law to secure truth is officially and
publicly sanctioned outside of their respective academies. Consequently, both disciplines

are authorised to not only reconstruct ‘the past' but to truly 'know' 'the past'.

Both history andhe law are normative in theory and practice. Although more complex
and prescriptive in law, both historians and jurists are subsequently bound, guided and
regulated by a system of conventions and rules. Consequently, professional historians
mu st p rstery e alldhm aecessary techniques of archival research and historical

i nvestigation', |l ong established by 'the
network of 'primary' and 'secondary’ rules that determines the entire process of materiality
(evidence and proof}.Both disciplines train a set of practitioners to abide by and carry
out the demands of their respective crafts. In turn, disciplinary conventions and rules
effectively police those qualified.Both disciplines equally rely on authorisgeer
groups to scrutinise professional compliance and competébimately, both insist

that the rigorous application of agreed conventions and rules ensures the production of

'good history' and 'good law' respectivély.

" Richard Egteston, Evidence, Proof and Probabilitg2™ edn.) (London: Butterworths Law, 1983),

pp1391 4 0 ; John Jackson and Sean Do r a nA CondpBnion tbe nc e 6
Philosophy of Law and Legal Theo(@xford: Blackwell Publishing, 1996), p173Villiam Twining,

Rethinking Evidence: ExploratoBssay$2"edn.) (Cambridge: Cambridge University Press, 2006), pp16,
104-105, 193, 22224, Adrian KeaneThe Modern Law of Eviden¢&" edn.) (Oxford: Oxford University

Press, 2008), pp20, 78.

2 Jchn N. Adams and Roger Brownswotdnderstanding Law4™ edn.) (London: Sweet and Maxwell,
2006), p197.

“Oliver J Daddow, 6Still No RethinkingHistoy®4/(2065), p4a3s e, We

" David John Cawdell Irving v Penguin Bookisnited and Deborah E. Lipsta@2000), 'Witness Report

of Richard Evans: David Irving, Hitler and Holocaust Denial' para. 2.3.8, Trial Bundle B1, Holocaust
Research Institute, Royal Holloway, University of London (HRIRMI) proceeding references to tHaily
transcripts of this trial will be prefixed by HRIRH. Additional archival material will also be prefixed by
their Trial Bundle (TB) letter and numbdrwining, Rethinking Evidence114.

* Gerald L. Gall,The Canadian Legal Syste@" edn) (Canada: Carswell Legal Publications, 1995).
HRIRH, (TB) B1, 'Witness Report of Richard Evans'; Martin Partingtanoduction to the English Legal

System4" edn.) (Oxford: Oxford University Press, 2008).
®Jackson and Dor an, (ed.)AComdpanoppd®®@., i n Patterson

Y Although the concept of 'good law' is equally contested, Mark KelA&uyide to Critical Legal Studies
(Cambridge, MA: Harvard University Press, 1987); Jefferson White and Dennis Pattetsmiyction to
the Philosophy of La: Readings and Cas€®xford: Oxford University Press, 1999); Robert S. Summers,

60



Both history and the law aeBssentially investigative in practice and utility. Theyals®

both primarily evidence based and empiricist in objective and ratiodaleover, t is

the evidential accountability of both historical and legal investigations that legitimates
their disdplinary authority as truthful knowledge and subsequently as 'realist' €rafts.

Fact determination and finding are similarly integral to history and thealavboth
disciplinessite the probative value and weight tbbseestablished in a hierarchy of
evidential material that has primary documentation at its apex, although the law places
greater emphasis on fireand oral testimony.Both disciplines admit other forms of
evidence (drawings, photographs, secondary literature) and similarly register their
content as a 'soft' optidh Despite the advent of the survivor as foundational evidence

and witness since the Eichmann trial (chapter threts History and the lavare equally
'mistrusting’ of personal memoir, including survivor testimony, with the hegaf

memory' similarly viewed aisherently ‘unreliable’ or biasédThe pr edomi nan't
t he doc u mdigstiplibesthereforb amntihues to site evidentiary value and weight

in 6physical r emn ant s*Accordirg toRighadBydlestonpnith 0 w ¢
a | egal case it is assumed that even the
truth and probably lie outright the more irrelevant they think the questions Posed.
Similarly in history, Richard Evans suggests that, whils@lrces must be approached
with caution, 0interviews with particip
probl emati cal *®ohseqientyfbotledistiplineshave Been criticised for

their discriminatory and shesighted approach to savor testimony in particular and

Essays in Legal TheorNorwell MA: Kluwer Academic, 2000); Brian BixJurisprudence: Theory and
Context(London: Sweet and Maxwell, 2003); Roger CotterrEile Politics oflurisprudence: A Critical
Introduction to Legal Philosoph2" edn.) (London: LexisNexis, 2003); Twiningethinking Evidence.

*® For history see chapter one. For law, see Bixisprudencepp179180, 85186.

“Jackson and Dor an, (ed.)RACiordpanmoppd7s., in Patterson
20Haberer, 6HIi story and Justice', p492. Lawrence
Memory into the Courtroom’, in David Bankier and Dan Michman (ed#ojpcaust and Justice:

Representation of the Holocaust imdg2War Trials (Jerusalem and New York: Berghahn Books, 2010),
pl4.

! Laura JockuschCollect and Record!: Jewish Holocaust Documentation in Early Postwar Europe
(Oxford: Oxford University Press, 2012) ,anspbhy 9 8 ; A
Jared StarkPoetics Today?27:2 (2006), p389. Tom Lawsddebateson the Holocaus{Manchester:
Manchester University Press, 2010), p272; TwiniRgthinking Evidencg?24; KeaneThe Modern Law

of Evidencep?2.

?Frida Bertolini Af6erutChtasdr Mpmer y Hi stori cal F e
Daphim: Studies on the Holocaug®:1 (2015), p52; Lawsolebates p272.

% EgglestonEvidence, Proof and Probabilitp195.

24HRIRH, (TB) T1, 'Witness Report of Richard Evans', para. 2.4.1
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their subsequent failure to value its unique 'epistemic link' and extract its 'experiential’

truths®

Both history and the law also insist that fact determination and finding is not only
evidential but rigorous. Althah more prescriptive and visible in law, conventions and
rules effectively guide the historians' and jurists' testing of evidémmeth disciplines
similarly utilise crossexamination, deductive reasoning and source criticism as tools of
investigation andcrutiny?’ They equally seek to extract credible and reliable faats
compliance with agreed standards of evidential proof, while corroboration is an equally
foundational concept and objectiteBoth disciplines also insist that the fact finding
processs balanced and subject to impartial adjudicafiofrust is similarly placed on
specific 'triers of fact', whether judge, jury or historiaAs foundin chapter one, the
historian of the prevailing 'empirictstnalytical' genre is identified as a medratetween

past and presenivhile, in Anglo-American law, the judge and jury 'acts as the objective
decisiormaker in he face of opposing interestsArguably, the very concept of the 'Rule

of Law' i mplies &6pr ocedur adf'due procesg imparty 0 ,
notions of fairness, impartiality and transpareficgimilarly in history, ‘operminded

enquiry’, and the conversation between past and present by the 'engaged’, 'reflexive' or

% Kirsten Campbell, 'Testimonial Modes: Witnessing, Evidence and Testimony Before the International
Criminal Tribunal for the Former Yugoslavia', in Jane Kilby and Antony Rowland (ddw)Future of
Testimony: Interdisciplinary Perspectives on Witneg$London: Routledge, 2014), pp1dD8; Richard
CarteWhi t e, OAuschwit z, Et hi ¢cs a nH@nvifbranert anadr”Rlannmg D:E X p o s
Society and Spagc@7:4 (2009), pp68899. Although Dan Stone argues that belief in the unreliability of
memory 'no longer holds as it once did in the academy’, Dan Stone, 'History, Memory, Testimony', in Kilby
and Rowland (eds.},he Future of Testimonp19.

2 EgglestonEvidence, Proof and Probabilityp6.

2 Gall, The Canadian Legal Systeppl167, 385.

2 Keane,The Modern Law of Evidencpp218219.

2 Gall, The Canadian Legal Systeppl167169, 264; Richard J. Evanis, Defence of HistorylL.ondon:
Granta Books, 1997); Marilyn T. MacCrimmon, 'Fact Determination: Common Sense Knowledge, Judicial
Notice andSocial Science Evidence', in Sean Doran and John D. Jackson {édsJudicial Role in
Criminal Proceedings(Oxford: Hart Publishing, 2000), pp30; Mary Fulbrook,Historical Theory
(London: Routl edge, 2002) , p1l6 6y ?Rethirtkingi History i nney,
(2005), p515; TwiningRethinking Evidence

A legal term but arguably appropriate to the work of the historian.

- Fulbrook, Historical Theory ppl182185; C. Behan McCullaghThe Logic of History: Putting
Postmodernism in Persptive(London: Routledge, 2004), p43; Bernard Waites, 'In Defence of Historical

Realism: A Further Response to Keith JenkiR&thinking History 15:3, (2011), pp31334. Gall,The
Canadian Legal System264.

*2 Adams and Brownsword)nderstanding Lawpp245246.
62



reasonabl e’ hi stori an, teiasthorify uoh eérapmesht a l

hi stori®graphyo.

Informed through 'empiricisanalytical' rationale, both history and the law have faced
similar sceptical critique$. During their respective 'postmodern’ challenges both
disciplines have been reluctant to mctwledge that fact determination and finding is far
from contingent or valuéree’ Yet, the 'evidential gap', potential unreliability of key
sites of evidence, indeterminacy of source material (including legislation),- extra
disciplinary context, and theoplication of 'netted' (positioned) reasoning, as well as the
irrational and unconsciousll contribute to the complexity and fallibility of both
historical and legal decisiemaking™ Both disciplines also endorse the application of
‘commonsense’ and cwur that it is infinitely contested. Consequently, Anglo
American law, like its history counterpart, has revised its positivist (scientific) origins
and more readily acknowledges the necessity of interpretation and inferential reasoning,
as well as the waving of narrative, to 'make sense' of the evidence and overall
argumentatiori; As shownin chapter one, it is no longer controversial to accept that
history-writing ‘constructsrather than records or reflects the pAstBut, as similarly
notedby Eggleston, in law, 'the widely accepted thesis is that human beings need stories
in order to make certain kinds of decisions and, more generally, to make sense of the
world'® However, Inth history and the law insist that narrative is not mere 'sadipg’,

while any interpretations must be plausiBil@hus, although more prescriptive in law,

both disciplines concur that fact determination and finding is an interactive negotiation

* Ann Curthoys and John Dockds, History Fiction?(2" edn.) (New South Wales: University of New
South Wales Press, 2010); Fulbroskistorical Theory HRIRH, (TB) B1, 'Witness Report of Richard
Evans' , par a. 1.6.6;0FyPd0pyp5Dd%ho Speaks for Hist

*In history see chapter one. In law see Keln@rnitical Legal StudiesWhite and Pattersomtroduction
to the Philosophy of LavBummersEssays in Legal Theary

* Ibid.

% Twining, Rethinking Evidencgp99, 109; Fulbrooklistorical Theoy; Bix, Jurisprudencepp21%219,
2492 50 ; Jackson and Dor an, A Gdmwpanidngphd0;dwining,Rethinkihgt t er s
Evidence p100.

“MacCr i mmon, O6éFact-3®etermination', pp31l
% EgglestonEvidence, Proof and Probabilitp336.
39
Lawson,Debatesp3.
© EgglestonEvidence, Proof and Probabilitp336.

* Twining, Rethinking Evidencep336. McCullaghThe Logic of Historypp10, 1216, 3032, 43, 4553;
Twining, Rethinking Evidencg337.
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between 'hard’' evidence, rulesund procedurand the "culturally reative and value

| adeno stock of knowled&e' endemic to ;
In recognition of the complexity of fact determination and finding both history and the
law authorisethe truths of their investigations on the less than deterministic oatobm
Aprobabilityo. Even the higher standard
infers a level of proof below that of absolute certainty, while the institutional safeguards

of appeal are a visible reminder that legal investigations and findamgbe wrong or at

least unjust’ Therefore, in both history and the law, it is acknowledged that the
processing of inquiry ipsobablphamentd k elty etro t
w h aactually happeneif And yet,however probable, both disdipés aresurrounded

by a deterministic language (evidence, fact, proof, rigour, standards, truth) that conveys
a correctnes®©f methodand outcome. Therefore, however amended, the authority of
‘empiricistanalytical' (modernist) method and outputs of bbtstory and the law
'pervades the postmodern éfaConsequently, as founih chapter one, despite the
revision of naive theories of correspondence, objectivity and transcendental adjudication,
hi storians defer to fpr avdespiteadnsister eritiques t 0

William Twining identifies the persisten

Both disciplines are similarly awarded wider utility beyond the acquisition of material
(realist) knowledge. Amdicatedn chapter one, history @e ofthe primary mechanissn
through which Western society explains itself to itself, while the law is the key site of
dispute resolution, legislative enforcement and jusfiewever, although the rendering

of justice is a formal duty assigned to the léwstorians have been equally dedicated to

its realisation on behalf of specific victimélthough contested, historians of mass
atrocity have insisted that the securing of justicéd or t hose who ,ihhave

“MaccCri mmo n, O6Fact Det Rethimking Bvidéenog335, p33. Twining,
“ Ibid, pp139140. Twining,Rethinking Evidencep104.

“ EgglestonEvidence, Proof and Probabilityp33.

® Beverley Southgate, 'Replacing the Past with DisobedigRe#ijnking History17:2 (2013), p232.

“Al un Munslroews,e n'c@m falhd Conversing with the Past:
Past?'Rethinking History18:4 (2014), p570. Twinindgzethinking Evidencep89, 100.

" Alun Munslow and Robert A. Rosenstone (ed&)periments in Rethinking Histor§Abingdon:
Routledge, 2004), pp8. See also Hayden White, 'The Burden of Histaétistory and Theory5:2 (1966),
pl123.
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central to history's purpo$éThe securing of justice is likewise cited as central to the
combined efforts of history and the law in 'key' perpetrator trials, as well as Holocaust
deni al and 6 c Slstegmlpoall are didantié objeativiestHatextend notions
of justice beyad the accused and relevant victimghe securing o€ollective memory

and the historical recofd Extra-historical and extrdegal considerations are therefore
actively sought and endorsed through these trials and with the complicity of both
disciplines Despite warnings of a 'show trjathost participants insist that didactic
objectives do not detract from the core purpose of resolving guilt or innocence in a

procedurally fair mannét.

Both history and the law are also viewed as sites and toolswdrpés indicated in
chapter one, history is a central compone
guardianship’, while the control and influence of the law permeates all social phenomena
and relationg’ In democratic states both disciplinesmilarly assert a position of
autonomy from the governing authority. Indeed, their public legitimacy is based on their
demonstration of political (and state) i
constrains politi cabtodisingeish@nd disntantlé @artisan st o
based myths and propaganda (chapter 8nét, the autonomy of both disciplines has

been similarly contested As shownin chapter one, history has long been critiqued as

one of the key mechanisms charged with the acquisition of truths compliant with
dominant interests, while the law is viewed as the guardiapegfificdesires, principles

and citizens: In fact, accordirg toJohn Adams and Roger Brownsword, 'the whole point

of having legislative assemblies seems to be to enable one group (the ruling political

party) to translate its sectional interests into a legal frm".

® HRIRH, (TB) B2, Witness Report oRobert Jan VarPelt (2000), pp56; Douglas,The Memory of
Judgement p1; Davi d Hi r s h, woniuk: eHolotaust ddstimany undem Qrosse i S
E x a mi n 8dcial and begal Studie$0:4 (2001), pp52945.

49 Prosecuting crimes that took place outside of their national boundaries, David ItivghAgainst
Genocide: Cosmopolitan Tria{kondon: GlassHouse ss/Cavendish Publishing, 2003).

% Douglas, 'The Didactic Trial' in Bankier and Michman (edddlocaust and Justiceppl112.
51 .
Ibid, p12.

* Keith Jenkins,ReThinking History(London: Routledge, 1991), pp21; John ToshThe Pursuit of
History: Aims, Methods and New Directions in the Study of Modern Hist8fyedn.) (Essex: Longman,
2002), ppix, 1. KelmarCritical Legal Studiesp254.

> SummersEssays in Legal Thearp49.

54JenkinsReThinking History Bix, JurisprudenceCotterrell, The Politicsof JurisprudenceFraserl.aw
After AuschwitzHeberer and Matthaus (edsAtrocities on Trial

% Kelman,Critical Legal Studiespp232233.
*® Adams and Brownsword)nderstanding Lawp13.
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In theory, therefore, theompatibilitiesof craft appear tssupportthe methodological

validity of collaborative investigation through the histéay interface. Yet, a long
standing 'consensus of critique' contradicts this conclusion. Situated within identified
'schools of thoughta growingnumberof voiceshave warned that bringing historical

inquiry into the courtroom subvet®th history (‘the law and society movement’) and the

law ('legal liberalism’) precisely because they are discrete discipli@estradictions of

practice arsubsequentlydentified at all sites of acclaimed symbioargdbegin with the
casespecific formintegral to Anglo-American lawMost notably, in contrasto historical

inquiry outside of the courtroonfMuch of what happens in a trial depends on the kind of
case it $ and, more specifically, on the nature of the chafge3utlined in the
'indictment; the charges determine the disputed ‘facts in iqgueicipal facts)long

before the case comes to court and thereafter govern the content, operation and reach of
anytrial, including the remit ofiistorical inquiry. Crucially, the requirement to do justice

to the accused forecloses any attempt to widen historical inquiry beyond Hspeasec

remit” Consequentlyt he 6éscope of anal ysiisconstminedar r o

and the curi®osity, curtailedbd.

The admission of evidence is also limited to its egsecific content, while deference to

the indictment leads the advocate to 'chgink’ evidence regardless of the historical
context or record: In turn, historical context is only of interest if it impinges on questions

of guilt or innocenc& As notedby David Cesarani: 6l n a
circumstances are the | east i mportant ev
d e &’l0OBce admitted into court the cressaminationandadjudication of evidence is
likewise restricted: What counts as probative for the ‘triers of fact', whether judge or
jury, -dmecbcfascei avicheanaocakt to the histor

evidence deemed necessary for creating as truthful as possible a narrative of when, how

o Wilson, Writing History, pp12; Bilsky, 'The Judge and thistorian', p122.
%8 Wilson, Writing History, p219.
*bid, p4.
60Rothman, 6The Historian as Expert Witnessbéb, pa44a.
“Wendie Ell en Schn ealalawJournalPla:8 (2001), pplsde, 5684 t 6
62 . .. .
Wilson, Writing History, p7.

63Stephen Moy$s &Kirdti ct on Hol ocaust Upheld: The
Ri gor ous Co UThetGuadam?2 Apsl 200®

64Haberer, OHi story and Justice', p490.
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and why s ome t huitimaiely,iha papemericddm of AngleAmerican
law threatens to not only confine and control the process of historical inguiryo

contradict and/or distort the findings of established historiography.

In contrast to historical inquiry, Angldmerican law isalso essentiallyadversarial in

both content and forifi.Adversary inherently pits one side against the other, with the
'triers of fact' as not only adjudicators but designated reféfé@snsequently, the
courtroom unlike more familiar forms of historical debate and presentatanplace of
"struggle é for control over informati on
its verdict® Crucially, and contrary to both historical inquiry and the law's accredited
function, adversary means that the main objective of its participants is not to find out what
actually, really or even probably happened. In amongst terminoltigg the primacy of
establishing or raising sufficient doutterthe ‘burden of proof', the goal for both parties

is to win their cas& Hence, the law 'is not interested in trp#r se;truth has merely an
instrumental value for the adjudication ofilgand innocencé”. It is therefore not
surprising that "harth 0 s e d " practitioners <c¢claim to

iproof, not trutho, although the two may

Most notably the adversarial form utilises cressamindion asnot only a tool of
investigative rigour butas a means of underminirthe credibility of oppositional
accountsThus i n amongst the extraction of rel
crossexamination depends on making the witnesxluding any experts,look

ridic u | & Bustiiermore, mssexamination may be cited by both history and the law as
integral to the securingf evidential proof (and therefore certainty) and yet adversary
infuses its process in the courtroom with persistent d®aiher ironically, it is a system

that seeks evidential clarity andrroboratiorand yet presupposes, and endlessly implies,

evidential fallibility and falsity, regardless of any previous sanction of credibility or fact.

* Ibid.

% Twining, Rethinking Evidencegpp196197. Although Twining insists thatast cases are 'inquisitorial’,
Ibid.

o Hirsh, Law Against Genocidep105.

68, . .

Ibid, pxix.
® PartingtonEnglish Legal Systenp116. KeaneThe Modern Law of Evidencp?2.
“Haber er, O6History and Justice', pb518.

" Twining, Rethinking Evidencep?7.
2 EgglestonEvidence, Proof and Probabilitp198.
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Every witness is under suspiciand remains so throughout their testimony. Every ‘fact
in issue' has to be proven anew. And no form of evidence is exempt, including the

historian.

Consequentlyonce on the stantistorians will be involved in an adversarial contest that

s/he neitherrames norcontrolSf hey wi Il Il be Ohostage' to t
andopen to deliberate attack and ridicule by legal opporiéhtistorians may also be

pitted against each other in support of oppositional accounts. These accounts will then be
presented as 'incontrovertible evidence', in direct contradiction to the regular revision of
historical conclusion§. It is also likely, in such cases, that opposing historians will
effectively nullify the evidence of the othérAlso, once on the stanthjstorians will

have no control over the consequences of their testimony, which could be both distorted
and utilised in favour of the opposing sid&urthermore, when faced with conflicting
testimony, a jury is forced to make judgements of credibilitygdale the more deductive
reasoning of evidenti al wei ght . And: O0Ps

weighing the plausibility of competing st

Adversary in crosgexamination also promotes performance and tactasequentlyfor

the successful advocate, skills of oration, persuasion, impression, innuendo and the
seduction of jurors are paramothTherefore, m contrast to the training of histaris,
advocacy literaturpromotes lte useof body language and eye contact, making a good
impression, brevity, rhetorical devices and manipulative and diversionary tactics over
6r at i on al’ltiathegetore @at suprising that "hanbsed" practitners claim

to prioritise fApersuasi on, not reasonao,
ifeel[ing], not &Asdlwigirgsuggesteghmnydfehe techréqdess k i |
equated with the effective advocate are contrary to university valu&sowledge

production per s&® Conversely, the performance and tactic of legal eesssnination

3 Rousso;The Haunting Pasipp62, 65.

“Haber er, O6History and Justice', p509.
7 Wilson, Writing History, p146.

7 Rousso;The Haunting Pasip62.

! Twining, Rethinking Evidencep281. See also pp3334 aml 336.

e Twining, Rethinking Evidenceop7, 367.

" bid, p7.

* Ibid.

* Ibid, p24.
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demands more from the witnesand expertthan relevant wdence In amongst the
necessity of recall iikewise requiresuch character traits as vigilee, proficiency and
resilience. Arguably the ability of the witness to perform under and withstand cross
examination is almost as important as the evidence s/he hbldasthereforebeen
suggested that thperformanceof the witness is more likely to convince a jury of
probative weight than the facts articulated, regardless of certain rules or tests
(consistency, corroboration) being applfédnd, in such a subjective exercjshere is

no guarantee that evidentialkcacintability and perceived credibility will coincide.

But it is in the normative infrastructure @&nglo-American law that disciplinary
inconsigencies are most evident. As shovatove, both disciplines foreground
conventions and rules as legitimate nerof their craft. However, in the case of Anglo
American law, they do not operate as mere principle but are statutory in form and
prescriptive in content. Acting as a hierarchical network of ‘primary' and 'secondary’ rules
they do not only govern legal gedure, relationships astandards o¥erification but

confer the very 'essence of [aWAny breach by its practitioners is not merely sanctioned
through peer criticism or pressure but constitutes a criminal offence. As attesetya
distinctive sebf rules prescribe the entire operation of materiality (evidence and proof).
Hence, fromthe pre r i a | and oO6evidenti al stagmd of
stages, specific rules determine the ‘facts in issue', which party carries rthen 'lofi

proof," the form and range of evidence accepted as both relevant (or irrelevant) and
admi ssible (or inadmissible) and '%What q
formal questioranswer format further confines andamganises witness t@sony, while

no 6l eading qu e’Asiaeadgmcnowledgedtier ism oigatibn

on either party to represent any evidence in context, and, most notably, any failure by the
witness to disclose relevant facts or truths is permisSiflee r e f or e, t he oat
truth, the whole truth and nothing but t|

of the truth unless its omission impacts on the truth of what has already be&msaid.

- EgglestonEvidence, Proof and Probabilitp159. TwiningRethinking Evidencg189.
* Adams and Brownsword)nderstanding Lawp2.
& Twining, Rethinking Evidencep114.

% Partington English Legal Systenpp111112. Twining,Rethinking Evidencg209. KeaneThe Modern
Law of Evidence

% Hirsh, Law Against Genocidg106. KeaneThe Modern Law of Evidencpp161162.
“Schneider , O6Past | mpwdenteePoodfénd Prpbalhligp195. Eggl est on,
88, .

Ibid.
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shown in chapter on&his prescriptive confiament of inquiry isnathemao the history

discipline

A further s e t of 0 e x ¢ Ispedficatlyndsallow eviderices thaught to be

prejudicial to the defendafitAt the risk of ovessimplification:

€ the broad gover ni reEgglishlaw afevidgmdeeanunder |
be stated in no more than nine words: all relevant evidence is admissible,

subject to the exceptions.

Arguably the most welknown exclusionary concept is ‘hearsayth the relevant rules
traditionally preventing the submigs of any evidence other than filsnd oral or
written evidence, based on the premise that what others may onohémave said or
witnessed camot be directly challenged for reliability.Crucially, since inherently
removed from firshand experiencena observation, all history is ruled as 'hearsay'.
Although exempted by a further set of rules (see belih&)exclusionary rules coylah
theory, prohibit evidence and testimony being submittealvever relevant to the
historiatd s e x p e restablsheed ostoriogréphky.

An additional set of rules govern the enfme@cess ofact determination and finding

from the concept and categorisation of 'facts’, to their relevancy and probative value and
weight. Indeeda specificset of rules determe and govern the weedhagit of relevant

facts (and subsequently evidence) well before the case gets to court. Once at trial a
hierarchy of facts igurtherprescribedwhich mangef r om t he o6f acts i n
fact sod) to Orekaeavanaryf hatsédo(thaetvi del a
6coll ateral' or '"subordinate' facts (rel:;
and 'preliminary' facts (to be proven before the admissibility of evidence relating to the
'facts in issueor 'evidentiary facts: All categories are open to further classification in

accordance with substantive law (civil or criminal), while yet more rules govern standards

®Jackson and Dor an, 6 BAComdpanopppld6l77i n Patterson (ed.
% Keane,The Modern Law of Evidencpl.

*' Character references, previous convictions, coerced or induced confessions, spousal evidence and
privilege likewise qualify as prejudicial, Egglest&vidence, Proof and Probabilitpp5859. Jackson and
Doran, O6Evi de nc AA&pmpanionpP7s;tPartmgtostmglish Lenal Systenpll7.

% Keane,The Modern Law of Evidencpp68.
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of authenticity, competence and credibifityspecific rules also determine the degee

which the facts have to be proven. As alreatbgerved a hierarchy of proof exists

bet ween O6on the balance of probabilityo
stringent test of 6b e y’ohaddetermiasion islsetefore, d o u
a more complex process in law, with its rules capable of further confining, relegating and
reorganising any historical facts legally investigaiederified This is whyDavid Fraser

aslks: 'Can justice be served by a legal system which createsdnrecognizable to the

historian?”

The adjudication ofegal fact finding is likewise not only prescriptive in content but
uniquein form. Although equivalent in function to the historian as 'triers of, thetjudge

and jury are distinctive in #ir separation from the processes of fact determinatibite

specific ruleggovern the process of judicial arbitration and ground decisions in case law.
Al t hough negating the cruci al role of ju
cases, thibody of |l aw exists to either O0bindé
decisionmaking:® Any evolved findings confer authority as new ‘precedent' and are
added to existing case law. The reaching of historical consensus, and the impact of revised
findings on future historical research, may act as a form of 'historéale’ precedent but

the concept and practice of 'binding' is contrary to its craft and findings. Furthermore,
what happens to the credibility of the historical record if a court andipayg, and then

officially records facts contradictory to established historiography?

Of specific relevance to the historian as expert witrtbssrules of AngleAmerican law

not only confine and govern bothistorical evidence and testimonyut inherently
challenge and diminish treuthority, knowledge and reputation of her/igft Potential

threats to bth discipline and expert bedimng before the case comes to coliricontrast

to the acclaimed nepartisanship of the historian (chaptared, and despite the legal
demandshats/he6 o wes a dut y t eicmustelischanga motwithatdndimgh h ¢

% Egdeston,Evidence, Proof and Probabilitpp7477.

94Although both standards are open to interpretat
reasonabl e doubtd tending to be request e@gplizn prop
119.

% FraserLaw After Auschwitzp199.

* Adams and Brownsword/nderstanding Lawpp101104, 128. However, even in cases where decisions

are binding future courts still have considerable freedom in determining the significance of earlier
decisions, while the authority of precedent depends upon the standing of the court making the decision.
Ibid, pp129130.
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the interest ofexpehisendpdeatlogated ta dbnk side gr théatherd |
This allocation could lead taccusionsd a @A hi r ed ,ig whichkiasmsdr om
i mplied, whil-ef tiheel laibsaWacecoegsithatthietmicateeidence

could be organised in support of a particular positigknd yet, rather paradoxically,

even when allocated to one sidelte other, the historiazan be legally omittefiom the
preliminary stages of the relevant historical investigatioother wordsthe very stages

that involve the requisite assembly, analysis and critique of documents analogous to
historical inquiry * Instead, historians take to the stand at the very moment when the
judicial process is furthest removed from thpnactice and when legal rhetoric is

dominant:”

Once in courtrules governinghe legal qualification of the historian as an expert vgne
threatens to diministhe authority of the profession. In Anglamerican law there is no
requirement that expert witnesses should be professionally train@terefore,
experience and a proven track record of research can qualify in law as exPertise.
Consequently,under the relevantonventions, Holocaust denieould be legally
qualified to act as historical experts on the same grounds as established historians (chapter
three). Conversely, a reputed historian may not necessarily qualify as an axihert i
eyes of the law. However, even if qualified, the evidential authority and weight of
historian testimony is inherently 'downgrad@dAs already noted, the rules of evidence
categorisehistorical evidencas 'hearsaybut they also categorise expert testimoay
‘opinion; and both are legalljnadmissible™ According to Anglo-American law
‘hearsay’ relates to secehdnd evidence that cannot be directly prowemile opinion is

not accepted a$act butasinferencedrawn from &cts. Although exempted from the

'hearsay' rules by a further set of rules, historian testimaonteistionallyconfined within

97Keane,TheModern Lawof Evidence p538. S/ he must also sign a 6st
the same 06dedl ars-haridiwitnessesfin ctiminaltcases, Ibid, pp554, 557. Eggleston,
Evidence, Proof and Probabilitp158; Roussdlhe Haunting Pasip70; Wilson Writing History, p70.

* | ord Woolf quoted in Keand,he Modern Law of Evidence p 54 9 . Sclhmee dfeect @,Papp
1542. See also Trish Luker, oOReadi HimgersLlaeJosmlc hi ve:
18:2 (2016), pp24267 as insight into the distrust of historians within Australian courtrooms and the

contribution of both discipi e s i n the O6history wars6 over Austra
% Rousso;The Haunting Pasipp6162.
100 , .
Ibid.
1ot Keane,The Modern Law of Evidencp537.
" bid,

103 Rousso;The Haunting Pasip65.
104 Keane,The Modern Law of Evidencpp2, 528.
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strict parameters as well as being diminished in vafgoth evidence and opinion are
also accompanied by the indeterminatenglaage of '‘assumed’, '‘circumstantial’,
'hypothetical' or 'inferential’, since theontent cannot be accepted as tftiBiminution

of authority and expertise is then further asserted at the stage of adjudiodtem
historical fact finding is trusted #@judge or jury that do not tend to be historians in either
expertise or by profession. Neither judges nor junastqualify as historical experts and
yet they are taskednd somehow imbuedith an ability to adjudicate over competing
historical intepretations and narratives. Therefore, implicit in Arglmerican law is
that anyone can be a historian.

Conversely although the law, like history, categorises a hierarchy of evidential form
(ranging from oral test i momuelyas @mimcghal tgpescoti me n 1
evidence) there are no rules in the Anglmerican genre governing the weight attached

to their relevancy or probative for&& According to Twiningan attempt at devising a

6Best Evidence Ruled Was not been widely

Thus we have no principle that written evidence is to be given greater weight
than testimonial evidence. We have no principle that testimonial evidence is
to be given greater weight than circumstantial evidence. Nor is there any
general principle of law thattates that some kinds of witnesses are more

credible than others. Generally speaking, the weighing of evidence is left to
the logic and common sense of the trier of fact in the particular circumstances

of the casé”

There are also few rules prescribing the volume of evidence required to prove an
argument or fact. The main exception relates to corroboration, which, akin to historical

inquiry, demands that the testimony of a witness musupeortedy at least one oér

“I'n the UK, governed by Part 33 of the O6Crimina

Procedure Rul esd, suppl emented by a 'Protocol f o
Claims'. Ibid, pp52&60.

100 Keane,The Modern Law of Edence ppl1l, 528, 545%44.

107 . . . . . . .
Principle evidence relates to such as 'hearsay’, 'real' (material), 'circumstantial’ or 'conclusive' forms,

Keane,The Modern Law of Evidencp8.
"®The 6Ruled aimed to create a h i & doeumentation abthetdpy p e s

followed by documents under seal and then written documents.
109Twining, Rethinking Evidencpp210211.
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witness or by circumstantial eviden¢&However, examples of mandatory corroboration
are few and exceptiondf. Thus, contrary to historical inquiry, there is no formal rule
requiring corroboration of eyewitness testimpdgspite its evidence being uengally

recognised in law asubjective and thereforereliable:*

Beyond its normative system the lawf, aurse has a unique purpose. History may
collaborate with the law in the rendering of justice for specific past crimes but it is not its
definingobjective. Moreover, the essential purpose of the law is 'judgeti@asically,

the law infuses all forms of judgement, be they moral or politttalot all historians
agree with Evans that the applicatien of
hi storiandst ealt ®0 pé i e @&t Howevdr, everathoseehistorians i t
with a clear and intentional moral objective do not identify judgement as their central
purpose-’® Most notably, gen when historians designate blame to their subjemt
condemn opposing interpretations, any judgements of 'innocence' or 'guilt’ are not
accompanied by powers of coercion, reprimand and sentence beyond the review process.
Infamously, the law isheinfrastructure and instrument of formal punishmentiuding

the loss of personal freedom, and, in some states, of life itself. Furthermore, the law and
history are certainly politically instrumental, with their proclaimed autonomy and
independence from dominant interests similarly contestddowever, althogh both
disciplines have been accused of reaffirming hegemonic power blocs, the law, as the main
site through which ' poweaformabpillas af democrasce d 6 ,

118

(state)authority.

“%|bid, p211.

" The exceptions being in cases of perjury, unsworn child withesses and the prosecution of girls for

prostituton, Ibid.
112
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e Giorgio AgambenRemnants of Auschwitz: The Witness and the ArdiNesv York: Zone Books,

1999), p18.
" bid.

"Richard J. Evans, O0Hi story, Me mor y, Hisood/antdhe L a
Theory, 41:3 (2002), p330.

e HRIRH, (TB) B2, 'Witness Report of Robert Jan Van Pelt'-ppBeverley Southgatéjistory: What
and Why? Ancient, Modern, and Postmodern Perspedi®¥#sdn.) (London: Routledge, 2001), p157.

e Kelman, Critical Legal StudiesJenkins,Rethinking Higory, pp2021; Gall, The Canadian Legal
Systempp263351; Adams and Brownswortinderstanding Lawpp50, 8698, 218245; Martin Davies,
Historics: Why History Dominates Contemporary Soc{@yford and New York: Routledge, 2006), p8;
Partington English legal Systenpp3%32.
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A theoretical overviewof the prevailing higiry and AngleAmerican legal genres
therefore confirms that contradictions of objective and practioevéaent acrosall areas

of assumed symbiosis of crafurthermorethe possible threats to historical inquiry, as

a result of these contradictiongould appear to be insurmountable given the nature and
reach of the distinctionslentified It is also cleathat the historlaw relationship is not

a partnership of disciplinary equalden collaborating in the courtrooAs shown, the
lawis the dominand p a r t met ony determihes and governs historical inguigth

prior to and once brought to trjdut inherently diminishes the value and weight of its
evidence and the reputation and status of its expertseory thereforethe historylaw
relationship appears to be a flawed and inherently 'dysfunctional' methoadlbgsh
historical inquiryin general and disciplinary collaboration in particuldowever, since
this conclusion appears to contradict the long history of disciplinary coditdo, it is
useful to transfer the investigation of the histtay relationship away from theoretical
appraisal to practical application. Ndhere is disciplinary collaboration between history
and the law more visible than in Holocauskated trials.ndeed, the Holocaust has been
consistentl y O bl94huwghhboth Historiamsramdgurisis inextricably
intertwinedd in not only the prosecution
of its memory, protection of its record anatfeorisation of its facts and trutt8Implicit

in the long history of Holocaust litigation cases is that history and AAglerican law
have not only forged a 0,butiha geeericdistinadidng, on s |
and any flaws, have beeffectively negotiatedand surmountedn order to 'do justice'

to its past and histories as well as its victiffis.

A body of literature attests to a record of acclaimed disciplinary reciprocity in Holecaust
related trials. Since the InternatanMilitary Tribunal (IMT) (19451946, histoical
background and explanation has beerllggauthorised as essential to the prosecution
process>" Consequently, collaboration has been variously formalised through the
allocation of teams of historians to individledial offices involved in specific triglbut

also as part of an 'epistemic communityufdmbergMilitary Tribunak (NMTs), non

partisan commissions (US litigation casem)d moe permanent investigative bodies

119Christopher R. Browmniirtg,alé Genrt mam oMearmd royn,, Hu stor
Friedlander (ed)Pr obi ng the Limits of Repr es e n t(landono n : N a
Harvard University Press, 1992), p34.

“Haber er , OHi story and Jus fTraltie BankiepaadMichmab @dsg,| a s ,
Holocaust and Justicg12.

121Haberer, OHi story and Justice', p496.

75



(such as the 'Office of Special Investiga6(OSI) in the United States and 'War Crimes
Units' developed in Australia, Canada and the.kin exchange for legally admissible
evidence, as well asxpert opinion historians have acquired vast fonts of historical
resource>’ Indeed, afatricia Héerer and ikgen Matttiusnote the volume of material
amassed by Holocaustlated trials is beyond the ability of any scholar to either read or
comprehend®’ New archives have been opengu to historiansthat, in turn, have
provided important insightsnd produced new historical narrativésAccording to
Lawrence Douglas, important histories of the Holocaust could not have been written
without the documentary material accumulated by the'{aithis material has then
comprised an invaluable archive for historians long after the trials have éhifiedle
recently, participation in the courtroom has helped historians to clarify and construct a
solid evidential baseline 'that serves as a bulwark aghmbistorical revisionism, denial
and outright | i.*8sndia &leauttroomshlegal pigosr and the high
standard of 'beyond reasonabl e doubt' h a:

standards of ™

their professiono.

In turn, historian accounts and explanations have provided order to disparate evidence,
without which past crimes would have been incomprehen$itBeit, most notablythe
extraordinary crimes of the Holocaust have forced the law to be innovative in its creation

of new concepts of criminality (crimes against humanity and genocide) and legal

"2 priemel and Stiller, 'Introduction’, in Priemel and Stiller (edR9assessing the Nuremberg Military
Tribunals, pp67. Bilsky, 'The Judge and the Historian', ppiB3. DouglasThe Right Wrong Marp10.

From 2010 the OSI was renamed as 'Human Rights and Special Prosecutions' and its remit was extended
beyond the prosecution of 'Nagpponsored acts of persecution' to any U&eitisuspected of 'serious

human rights violations'. | bi d-p07p151. Haberer, Ot
12 Bloxham,Genocide on TriglDouglas,The Memory of Judgemeiirsh, '‘Andrei Sawoniuk'; Haberer,

60Hi story and Jus The Erankfitt AuBchwitz Tmial, 0963 9B% Gedoaide, History, and
the Limits of the LawCambridge: Cambridge University Press, 2006); Wilddnting History, Bilsky,

‘The Judge and the Historian'.
“Heberer and Mattho? us, 061 nt r o)dAtracities onmidajpxvi n Heber e

125WiIson,Writing History, pp1, 18; Bilsky, 'The Judge and the Historian', p135.
120 Douglas,The Memory of Judgememi2.

" Ibid, p18.

128Wilson,Writing History, p220.

“Haberer , OHi story and TJelimLiesdlmutHitlep Bhe Kojocabst, ididtoayr d  J .
And The David Irving Tria{London: Verso, 2002), pp196, 198.

130WiIson,Writing History, p220. Although Dieter Pohl claims that legal prosecutors, rather than historians,
led the way in the historical researof Nazi crimes in Germany until the 1970s. Dieter Pohl 'Prosecutors
and Historians: Holocaust Investigations and Historiography in the Federal Republi¢ 196", in
Bankier and Michman (edshiolocaust and Justicgpl127129. Katrin Stoll agrees, &rin Stoll, 'Hitler's
Unwilling Executioners?: The Representation of the Holocaust Through the Bielefeld Bialystok Trial of
19651967/, in Ibid, p164.
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culpability (beyond the individual to the criminalisation of specific organisations and
principles of collective guilt and conspiracy).As Douglashighlighted the newly
constucted concept ofgenocidéfirst gained legal recognition in the IMT indictment

and then gained 'greater currency' in MM Ts."” Likewise, the foregrounding of the
survivor voiceat the Adolf Eichmann trialas both the driver and foundational evidence

of the Holocaust, transformed the process of 'bearing withésghe subsequent
0revolutionary transf or maShoshankE®lf mame ai @n
contribution not only to Jews but to history, to law, to culiuteo humanit'y at
It also changed the role of the defence lawyer. As Heberer and Mat#uégmisedin

the NMTs (1946 to 1949) and subsequent trials, defence cases increasingly looked to
criticise extralegal influences on the trials, political expediency and attetopgst the
historical record straight’ Infamously, the IMT was the first international tribuffal.
According to Douglas, 'it would be no exaggeration to claim that international criminal

137

law was annventiono f t h e “1ShilarlyéThomas Buergenthalaimsthat it was

the scale of Nazi atrocities that led to a 'dramatic legal and conceptual transformation’ of
law that ‘internationalised human rights and humanised international*’law'.
Consequently, a ‘jurisprudence of atrocity' has developed that herscadvthe capacity,

infrastructure, reach and reputation of international‘faw.

Yet, a 'consensus of critique' has specifically warned of the risks involved when bringing
the Holocaust to trial. Thisitique combines to identify aimndermining of 'duenocess’,

the inadequacy of ordinary law to deal with the extraordinary crimes of the Holocaust,

131Douglas,The Memory of Judgement p 4 . Patricia Heberer and Jg¢rg
Hebererand Matthdus (eds.Atrocities on Tria) pxviii; Douglas, 'The Didactic Trial' in Bankier and
Michman (eds.)Holocaust and Justice18.

1oz Douglas,The Right Wrong Mam5.

A 6monumental 8 transition in bot h rdng iodelman,e and

6Theatres o f216 2252t3i3c;e 6S;t eppph2zeIn2 Lands man, 6The Ei chm
the WitnesdDr i ven At Cdunbid JpurnalofiTahsdational Law5:1 (2012), p109.

“Fel man , O0Theatr es arthe Hidhmann ttalewds notpha f&dd attentptaonrecord or

publicise the experiences of survivors, Zoé Vania Waxriéniting the Holocaust: Identity, Testimony,

RepresentatiofOxford: Oxford University Press, 2006); JockusChbllect and Record
“Heber er and Mattha us, o611 ntr oduAtodtiesodTriajpxn Heber er

" Thomas Buergenthalnternational Law and the Holocaysioseph and Rebecca Meyerhoff Annual
Lecture (Washington DC: United States Holocaust Memorial Museun3) 2003.

" Lawrence Douglas, 'From IMT to NMT: The Emergence of a Jurisprudence of Atrocity', in Priemel and
Stiller (eds.)Reassessing the Nuremberg Military Tribungg77.

198 Buergenthal|nternational Law pp56.
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extrahistorical and extrdegal drivers andmis)appropriation of itevidence and record

and the production of ‘cooked" historféd body of literature subsequentliscloseshat

since he IMT the rules of law have been moderatatd at times manipulatedcross
Holocaustrelated trials™ Indicative is the selective labelling of criminality at both the
IMT and NMTs, in which the la visibly discriminated against certain acts of atrotfty.

Both the IMT and NMTs also admitted evidentially weak, and even irrelevant, evidence,
regardless of its lack of probative value or weighDespite its seminal reputation,
breaches irdue processiere likewiseidentified at the Eichmann triain 1961 In
particular, the evidentiary rules on 'hearsay' were relaxed, which, according to the law,
violates the rights of the accused (chapter thfédlotoriously, at the first trial of John
Demjanjuk (186-1988) the law allowed and sanctioned the probative value of faked
evidence, while, according tBavid Hirsh 6t he | sr ael i |l egal S
subordinate entirely the requirements of a fair trial to the requirements of restaging
nat i on a'l°Asdwimesa 4t the trial for the defence later wrbte knew o f
other case in which so many deviations from procedures internationally accepted as
desir abl &Butthey bad thewtang mal.

Conversely, a range of critics indicate that, pies evidence of legal flexibility and

innovation, ordinary criminal law remains inadequate when faced with the extraordinary

140WiIson,Writing History, pp3, 18, 19, 169; Bilsky, 'The Judge and the Historian', p122; DoUdlas,
Memory of Judgemenp4; Hirsh, 'Andrei Sawoniuk'; Hirslbaw Against GenocideRebecca Elizabeth

Wi tt man, 6l ndicting Auschwitz? Th é&erfan Higtorpo2¢:4 of t h
(2003), pp50%13; Pendaslhe Frankfurt Auschwitz Triahp1-6, 290, 293; Doglas, 'The Didactic Trial'

in Bankier and Michman (edshlolocaust and Justice?riemel and Stiller, ‘Introduction’, in Priemel and
Stiller (eds.), Reassessing the Nuremberg Military Tribunajg1416; Stoll, 'Hitler's Unwilling
Executioners?', in Bankieand Michman (eds.}{olocaust and Justicgpp184, 192193; Rousso;The
Haunting PastStephen Whinston, '‘Can Lawyers and Judges Be Good Historians?: A Critical Examination
of the Siemens Slavieabor CasesBerkeley Journal of International La\#0:1 (20@2), ppl66175; Fraser,

Law After AuschwitaMichael R. Marrus, 'The Case of the French Railways and the Deportation of Jews in
1944 in Bankier and Michman (eddolocaust and Justicepp245264.

' See footnote 140.
1z FraserLaw After Auschwitzpp127128, 140142.

3 Ulrike Weckel, 'The Power Of Images: Real And Fictional Roles Of Atrocity Film Footage At
Nuremberg', in Priemel and Stiller (ed&passessing the Nuremberg Military Tribungis221242.
144 . - .

Wilson, Writing History, p67.
“° At this trial Demjanjuk was infamously indicted as a guard at the Treblinka extermination camp, known
as 'lvan the Terrible', Frasdraw After Auschwitz243. HirshLaw Against Genocide148.
“willem Wagenaar cited in Ibid, p149.
" on appeal, an Israeli court alscqaitted Demjanjuk after additional evidence proved that he had not
been at Treblinka as originally indicted. He was later found guilty by a Munich court in 2011 of being an

accessory to mass murder as a guard at the Sobibor extermination camp. See Dioeidkéght Wrong
Man.
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crimes of the Holocaust Or, asFelmanposed 6 How é can a cr i me
unprecedented be litigated, understood,jandd ged in a di sc¢”ilmpline
contrast to the creation of a new law in Israel in 1950 (chapter three), aimed specifically
at prosecuting crimes against 'the Jewish People’, other legal jurisdictions have attempted
to either incorporate 'crinseagainst humanity' into domestic criminal law (France,
Germany, UK) or to equate genocide with conventional homicide (Canada.’UiK).

turn, the confinement of acts of genogide commoraw murder has both diminished

and domesticated their scope andrbo™ Indicative is the trial of Andrei Sawoniuk

(UK), in which the charge of four counts of murder, two of which did not make it to jury,
not only confined evidential proof of his perpetration to the specific charges but added to
the impression that ivas ‘an ordinary Old Bailey tridf* Indeed it was the function of

the court to extract the individual charges against Sawoniuk from the huge machinery of
mass atrocity>’ Infamously, in then WesBermany, 'crimes against humanity' and ‘war
crimes' were inorporated intdhe Penal Codé which not only equated mass crimes

with individual cases of conventional murdéut distinguished between the role of
'perpetrator' and 'accomplic&'To indict someone as a 'perpetrator' the prosecution had

to prove thathey had been motivated by the highly subjective standards of “hletid

or "basemotives".* Failure to prove such standards of culpability led to a history of
lenient sentencingas indicted perpetrators were downgraded to the minor category of
accompice . These standards of culpability also failed to incorporatectmeplexity

reachand type of perpetratdtf Furthermore, thePenal Codé prohibited retroactive

148Douglas,The Memory of Judgement p 4 ; Hi rsh, "Andr ei Sawoni uk"®'; \
pp509513; Pendaslhe Frankfurt Auschwitz Triahp1-6, 290, 293.

1498 hoshana F el ahdustice: Abendt ia etusalers, the Eichmann Trial, and the Redefinition
of Legal Meani ng i n Critial Inglank 27:2¢2001)t p266. Hol ocaust &,

" FraserLaw After Auschwitzppl78179, 274276, 279, 28285, 288289, 291.
151Hirsh, '‘AndreiSawoniuk’, pp53534.

"% |bid, p532.

"% |bid, p534.

twi ot mann, 0l ndicting Auschwit z ?The Frahkiutdusehwitz 06 Hi s
Trial; Jonathan Friedman, 'The Sachsenhausen Trials: War Crimes Prosecution in the Soviet Occupation
Zone and in West and East Germany', in Heberer and Matthaus Agaitjes on Trial pp168171; Stoll,

‘Hitler's Unwilling Executioners?', in Ibid, pp1458.

199 Including 'sexual instincts, greed, maliciousness or cruelty, to facilitate or conceal another crime’,
Haberer, O6History and Justice', p497.

Wit ot mann, 0l ndicting Auschwi t z ?The Frahkiustdusehwitz O Hi s
Trial; Friedman, 'The Sachsenhausen Trials', in Heberer and Matthdus A¢dei}ies on Trial pp171,

174; Stoll, 'Hitler's Unwilling Executioners?’, in Bankier and Michman (e#o)ocaust and Justice
pp18%190; DouglasThe Right Wrong Mampp1t13.

157Haberer OHi story and Justice', p497.
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prosecutionand thus the paradpi thousands of trials held in then West Germaniy

Naz norms and regulations being used to indict Nazi critfiess consciousness of the
Holocaust was raised in the 198@sGanada, France and the UK, debates surrounding
the incorporation of ‘crimes against humanity' (France, Canada) or 'war crimes' (UK) into
domestic law, and then on the ‘fairness' and legality of the trials themselves, further
diminished and distorted the extraordinary crimes of the Holot4T$te debates were

also infused by antisemitism (couched in both political and theological nas)atiad

notions of the Holoc&ust and Jews as the

Ordinary law has also been criticised as inadequate when faced widyah&ness
evidence of Holocaust survivols.For some,the legal binding of past evidence is
nowhere more visible and paradgical than in the case of survivor testimofiyAlthough

the law allows survivors to tell and-tell the truth of their experiencesrange of trials
have purposively repressed their testi mo
pl ayo, w Unitdd &tatesnaccordirg ¥Wendie EllenSchneider, the standards
applied by the courts to assess suri¥ivor
More specifically, in contrast to Israeli criminal law, which was not only deliberately
extendedo accommodate the crimes of the Holocaust but was explicitly vabtiven'
(chapter three)a number of ‘procedurally ordinary' trials have intentionally controlled,
derided and officially rejected survivor testimony as ‘hea(shgpter three)* As Hirsh

lamented, in such cases:

108 Meaning that crimes in the past can only be tried or judged according to the laws in place during the
period being investigateVi t t mann, 6l ndicthHnl®; AHablwier z? 6 Hi sp B
pp494503; Pends, The Frankfurt Auschwitz Trigbp6, 14. See als@i d i |, Her man, o1 Do
Great Significance To It: Taki ng 9S¢cdandlL@dal Studigse Ho |
17:4 (2008), p428.

" FraserLaw After Auschwitzp178179, 188192, 274276, 315. See also: Franklin Bialyst@elayed

Impact: The Holocaust and the Canadian Jewish Commuvidwgtreal: McGill-Q u e & Wniversity Press

2000) ; Nor man Er wi n, 060The Holocaust, Canadi an Je
CanadianJewish Studie?4 (2016),ppl03 23; Tony Kushner, 6The | mpact
Soci ety a@Gahtenordryt Recorb® ,(1991), pp34875; Andy Pearce Thé Development of

Holocaust Consciousness in Contemporary Britain, 120015 Holocaust Studiesl4:2(2008) pp71-94.

" FraserLaw After Auschwitzpp279, 284285, 306307.

1ot Hirsh, 'Andrei Sawoniuk’, p530; Fraségw After AuschwitZzPendasThe Frankfurt Auschwitz Trial

CartefWhi t e, OAuschwitz, Et IDebatsspp27t800.Test i mony' ; Laws
162Hirsh, '‘Andrei Sawoniuk', pp52945; PendasThe Frankfurt Auschwitz Triah291.

163Ibid.Schneider, 6Past | mperfectd, pl536.

A strategy in 1961 informed by Rachel Auerback, a survivor of the Warsaw ghetto and participant in its
upri si ng, Ruth Bettina Birn, OFi fty Ye&ase Westerh e r : /
Reserve Journal of InternationalLaw 44 : 1 (2011), p466. Landsman, 6Tl
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Crossexami nation is Primo Levids night ma
intelligent, articulate person is paid by the state, in the interests of the Nazi

killer, to act the part of the friend who refuses to H&ar.

Thus,rather paradoxically, given its role in the securing of survivor justice, theraw

many Holocaustelated trialshas placed greater esteem perpetrator documentation
thanon the accounts of the victimi& Richard CartetVhite hasspecificallyaccusedhe

l aw's '"uncompromising criteria of eviden
of negationists by reaffirming their scepticism of the survivor voice, 'albeit for

di ametrical | yIdkewise paeadoxically,avkiléhe Ecbmann tial was

seminal because of its didactic foregrounding of the survivor Vmbeapter three)
Douglasclaims that the misidentification of Demjanjuin another Israeli courtroom

although 'far from straightforward', ‘represented the collapse of the patadigm

Ordinary criminal law has likewise been identified as inadequate at the stage of
punishment. Since the IMT it has been argued that the law is 'simply not equipped to deal
€ with a guil t 'TAs®&itdeor Hausmeenyre specifically isthtehen.
seeking the death penalty for Eichmann in 1961, the fact that under the law the same
punishment would be meted out for the murder of one human being as it would for the
murder of ‘ten or a hundred or a millipbears witness to there being no adse
retribution 'which fits the enormity of the crimé.John K. Roth agrees that the
punishment of those guilty of mass murder is not equal to complete jlisficaser
likewise acknowledges the same limitations plaguing international tribunals and the
172

dnternationalCriminal Courtd (I “@Mhpugh the didactic role dfiolocaustrelated

and othetatrocity trials' has been identified as a form of extended retributive re(sess

165 Hirsh, Law Against Genocide103.

166, JockuschCollect and Rcord!, ppll, 20201. And in common with its history counterpart as noted

above.
167

CarterWhi t e, O6Auschwit z, Et hics and Testimony', pp6¢
108 Douglas,The Right Wrong Mam8.
169 , .

Ibid, p6.

" The Trial of Adolf Eichmann: Record of Proceedings i Mhistrict Court of JerusalerfJerusalem:

Rubin Mass Ltd., 1992), Vol. V, p2214. All proceeding references to this trial will be prefixed by AET.
" John K. Roth, 'Prosecution, Condemnation, and Punishment: Ethical Implications of Atrocities on Trial'

in Heberer and Matthdus (edsAtrocities on Trialpp283303.
1 FraserLaw After Auschwitzp289.
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above) others have argued that they have little impact on pulali pditical)

consciousness’

Conversely, and arguably more controversially, David Fraser insists that the Holocaust
does not pose challenges to the law because of its extraordinary crimes but because of its
legalnormality and basis, with barriersjtadicial redress of these crimes inherent in the

law itself:™ Consequently,one of the most paradoxical distortions of Holocaust
historiography is the branding of the Nazi regime as criminal and the Holocaust as

illegal.'”

First demarcated in these termgth IMT, and dutifully repeated by successive
trials, the Nazi state may have been criminal but this conclusion is an ethical or political
decision and not an epistemological fattAs Fraserpoints ouf Nazi law defined,
differentiated and persecuted thews long before Auschwitand constructed an 'entire
jurisprudence' of how and why being a Jew was an offense against publi¢’ dvtiest
specifically, the infamous 'Nuremberg Laws' were the legalisation of extermination.
The 'lawful' authority of boh the government and the Holocaust walsothe result of

the active participation of an army of lawyers and judges and implemented across all
levels of judicial bureaucracié$.In turn, his army of ‘ordinary men' were willing to act

in the 'exclusion, eslavement, spoliation and death of millions of their fellow human

beings”®

Yet, this valuable lesson of the Holocaust has not pierced the judicial consciousness
precisely because it has been declared as "not'fawistead, 'mutually reinforcing

discouses' of both the Holocaust and the law have been sanctioned in which a particular

173Douglas,TheRightWrongMarppE}?. Donal d Bl oxham, O60From Streich
in the Courtr oo mdThe Historiofraphy ofSth Haloeaust(Hampshire: Palgrave
Macmillan, 2004), pp41-412.

" FraserLaw After Auschwitzppl2, 178179, 274276, 279, 284285, 288289, 291.
' Also raised by Arendt in 1963, Arenditichmann in Jerusalenp290.
1 FraserLaw After Auschwitzp278.

" Ibid, p14.
178Relating to two major pieces of | egi kaw#ottheon p as
Protection of German Blood and German Hodaun d ReibheCitiZenshipLa&v, i dent i fi ed as

the German state's racial ideology. lbid
" Ibid, pp15, 122.

% A reference to Daniel Goldhagen's "willing executioners", Jonah Daniel Goldhdglem's Willing
Executioners: Ordinary Germans and the Holoca(ilsbndon: Little, Brown and Company, 1996).
Although the complicity of the majority dhe legal profession was perhaps more relevant to the concept

of 'desk perpetrators'. Frasegw After Auschwitzppl5, 5.

" Ibid, p6.
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version of lawafter Auschwitz persist§” This version consigns law in Nazi Germany as
somehow rupturedn contradiction ofits continuity of both legal text and practieed

its embodiment otoncepts grounded in Western culture and fav.also ignores the

long history of persecution in which the lavariously exercisedhasbeen utilisedo

define, expel, incriminate and murder Jews (and other minorities) across EliNdpe
specifically, the 0Nurjdaicida&tengpts & eommling ane r e |
criminalising personal relationshipgetween Jewish and other defined citizens
accordance with discri mi n“ARoosonytheccontinciggpt s
(and progression)f legal persecution extends from tnedieval past to the presetdy,

with its most visible(and modernmanifestation being the Holocad&tConversely,

David Nirenberg argues that the implied consistency of persecugioores the
contingencyof Jewish experience and practise across Europe as well as the impact of

187

individual agency local contex¢ and varying discoursesof blame™" It likewise

minimises6t he i nt er dependenc eacampanyingaléwisiviesse a n c
and policy acros&urope'® Yet, despite the complexity of Jewish persecutiob y t h e
civilized mehrasar coaténdstthitie 'mutwaly deinforcing discourses'
specificallysurrounding the illegalitand ruptureof the Holocausare likelyto continue

to dominate, if not historiography, certainly judicial consciousness and training, since the

law cannot pardon itself, it cannot confess to itself, but merely try to forget itself.

Critics alsoidentify Holocaust litigatiortasesascomprisng a history of political utility,

with both disciplinesntentionally'co-opted' for extrehistorical and extrdegal ends:’

"% |bid, p216.
183Including eugenics, euthanasia, racial hierarchies, Ibid, p14.

***David NirenbergCommunities of Violere: Persecution of Minorities in the Middle Addgew Jersey:
Princeton University Press, 1996). Variously exercised in previous centuries through the Crown, specified

municipalities, unions of elites, prior to its modern form in Europe, Ibid, {8119
185Ibid,pp127165. I'n turn, | srael.] religioudewad, 6&etma

60Theaters of Justiced, footnote 11, p207.

180 Nirenberg,Communities of Violen¢®p35, 7. See also Deborah Kaufman, Gerald Herman and David
Phillips (eds), From the Protocols of the Elders of Zion to Holocaust Denial Trials: Challenging the Media,
the Law and the Acadenfyliddelesex: Valentine Mitchell, 2007).

187Nirenberg,Communities of Violencep6-7, 4368. See also Albert S. Lindemarmti-Semitism Bfore

the Holocaus{Oxon: Routledge, 2014).

108 Nirenberg,Communities of Violen¢c@p 710, 200230.

189Fe|man, 60Theatr es lalvAfteriAssthivitpd® , p221. Fraser,
190Ibid, ppl86212, 272; Priemel and Stiller, 'Introduction’, in Prieret Stiller (eds.)Reassessing the
Nuremberg Military Tribunalsp3. See also Roussbhe Haunting PastWhinston, 'Siemens Slaeabor
Cases'; Bloxham, O6Fr om St TheHistonagmaphy oftheSHalocaypp3Zk © i n
419; Pendashhe Frankfurt Auschwitz TriaHeberer and Matthaus (ed#\}rocities on Triaj Bankier and
Michman (eds.)Holocaust and Justi¢c&Vilson, Writing History. Such interests are obviously not confined
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Most notably, the interests and relations of the Allied powers playeat the IMT; a
case, according pol Ftasen, of nNwhembet becHt
of Nuremberd? Similarly, it is noted that the NMTs were informed by pasir ‘policies

of democratization, denazification, demilitarization, and decartelizatfonikewise,

attempts at war crimes prosecutions in Canada were restricted by a discursive matrix of
national identity, and in France by objectives of selective redress and collective memory,
while the interests and politics of the '‘Cold War' both confineti gefined a range of

perpetrator trials held in East and West Germany, Britain and the United States.

More recently, Rousso hadservedhat historians have not only been transformed into
i a d v o caa co&cked by either the prosecution or defdmteas agents of national
debate andestitution'* Although identified as genuine attempts by the statedecess
past crimes of atrocity, he is wary of the subseqtransfer of ownership of historical
knowledge tonot onlythe courtsbut to politicians.:™ And, once assigned to serve "the

good cause", or even the "vengeance of the natiéhs":

the more pressure there may be on the historian to provide a certain "right"
answer, and the more likely it is that anything deviating from the public's

expectationsnay well be ignored or even rejectéd.

Consequently, historiartsave beerforced into the service of moral and legal forms of

judgment €é [that] do violence to the sub-

toHolocaust el ated tri al s. Seiev eLdu,k eas, adMR eiandti rnogd u chtei oA ci
and juristsinthesc al | ed 6hi story warsd related to Australd.i

1ot FraserLaw After Auschwitzp123.

"2 Priemel and Stiller, 'Introduction’, in Priemel and Stiller (edRdassessing the Nuremberg Military

Tribunals p5.
' canada: Fraser;Law After Auschwitzpp3063 3 7 . See also Randol pf L. B

Perpetrators of the Holocaust: The Cas®efina v Finté , 9: 3 ( 13279Fmhce Rquys&rael
Haunting Past Fraser;Law After Auschwitzpp186213, and more specifically confined by ahistorical
narratives (and national amnesia) of the illegality of the Vichy government and national resistance, Ibid,
ppl86189.Germany: PendasThe Frankfurt Auschwitz Trigp3; Friedman, 'The Sachsenhausen Trials',

in Haberer and Matthdus (edsAtrocities on Tria] pp159184. Britain : Fraser,Law After Auschwitz
pp253259; Hirsh,Law Against Genocidepl101; Ulf Schmidt, "The Scars of Ravensbruck": Medical
Experiments ad British War Crimes Policy, 1945950', in Haberer and Matthdus (ed#édrocities on

Trial, pp123150.US: FraserLaw After Auschwitzpp230232.

% James Sadkovich cited in WilsdWriting History, p7. Roussol he Haunting Pasip55.

“Henr y Rowueslsloec ©UalModean&ontetmporary Bramée, 17 : 2 (-260.09) , ¢
196Ibid; Rene de Chateaubriand cited in Ibid, p49.

“"ora Avni, 'Foreword', 1bid, ppix.
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198

truth'.”" Accordingly, it is recognisd that the Holocauas a past evehis been variously
manipulated through a multiplicity of discourses that 'owes more to politics than to law'
and more to politics and the law than to the historical reéordltimately, state
intervention in history isviewed as6 d o tebdlgeB°dAé law professor Alan M.
Dershowitzinsisted 6 he does not want a government
happened because he does not want to have a government telling him that the Holocaust

has not “happenedo.

However, forenost in the ‘consensus of critique' is the accusation that the law cannot 'do
justice' to the complexities of the HolocaftdtA range of legal explanations are
proffered, but historians, like their jurist counterparts, site the major barrier as disgiplinar
incompatibility”” It is inevitable that the casspecific form of AngleAmerican law will
produce partial historiographies of the Holocaust. But, combined with its adversarial
practice, it has also produced flawed, and at times empirically inaccureie,afad
narratives of its genocide. Perpetrator trials, in particular, have been found guilty of both
relegating the Holocaust to 'background noise' and distorting its 'multifaceted’past'.
Thus, despite its grourdareaking reputation, the genocide of Epgan Jewry was
marginalised at the IMWwithin an Allied focus on 'crimes against peace' and 'war crimes'.
The IMT remains a seminal trig@nd yet it misrepresented the crimes of the Nazi regime,
marginalised the racial basis of its legal order, misunoddsthe complexity of

perpetrator behaviour and type and diminished Jewish suffétirigurthermore

198Evans, OHi story, Memory, and the Lawd p326.
"Bl oxha m, 6Fr om St in 8tone fea.)iThe Histori®mphy of thel KHologcaygi398.
Katrin Stoll disagrees and argues instead that in the Bielefeld Bialystok Trial-{P86% the narrative
subsequently constructed was predominantly legal, Stoll, 'Hitler's Unwilling ExecutipireB&nkier and
Michman (eds.)Holocaust and Justicgpl160, 192193. See also: Roussthe Haunting PastWhinston,
'‘Siemens Slavk abor Cases'; Heberer and Matth?2us (eds. ),
Atrocities on Tria) ppxwxviii; Michael R. Marrus 'The Nuremberg Doctors' Trial and the Limitations of
Context', in Ibid, pp108.06; Friedman, 'The Sachsenhausen Trials', in Ibid, pp889Marrus, 'The Case
of the French Railways', in Bankier and Michman (ed$o)pcaust and Ustice pp245264.

200 Editorial, 'Judges and Politicians as Historiank®rnal of Genocide Research1 (2007), p2.

*bid.

202 Douglas, 'The Didactic Trial' in Bankier and Michman (edddlocaust and Justicep12.

?® n the main 'legal exceptionalism' (the "law is an ass"), the 'partiality thesis', and the law as
'monumentally boring'. WilsoWriting History, p6.

204Fraser]_awAfterAuschwi1;2pp315, 187192,1962 1 2. Bl oxham, &6From Streich
(ed.), The Historiography of the Holocauspp408411, 414415; Avni, 'Foreword’, in Roussd he

Haunting Pastppxixv, 57-55, 7374; Wilson,Writing History, p3.

209 FraserLaw After Auschwitzpp1261 2 ; Haberer, OHi s-49;rA5ieh & tochavij ust i c
Prelude to Nuremberg: Allied War Crimes Policy and the Question of Punisii@kapel Hill, NC:

University of North Carolina Press, 1998); Bloxha®nocide on TrialHirsh,Law Against GenocideOf

course, this was not the fault of the law buteetied the demands of the respective Allied governments.
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Nuremberg was "the birthplace of i ntent
responsible for distorting and limiting investigations of the Holoctarstiecade$” In

turn, a prominent ONur ember g hi s t-iofoermiggr a p h
Holocaust scholarshigince 1945 and, although modified, still disproportionately
informs historian approaches to the HolocélisSubsequently, the IMT has dre
criticised for 'straighjacketing' both history and justiég.

Similarly, the following NMTs produced and authorised dominant narratives of
totalitarianism as primary explanation and defence, genocide as exclusively the murder
of the European Jews, the 'clean hands' of the Wehrmacht, the monolithic nature and
primacy of the SS ashe perpetator group and the exculpation of the German
population” Yet, despite historian inpugll narratives werdater acknowledged as

flawed?*°

Decades laterpitrials in Francecontentious narratives were authorised that
distorted the roles of both the Viglyovernment and 'the Resistarf¢eMore recently,
litigation cases in the United States, against the use of ‘involuntary labour' by Siemens
and other German companies during the Nazi regime, failed to distinguish between the
‘forced labour' of nationalsdm the occupied countries and the 'slave labour' of Jews
from the concentration camp$As Stephen Whinstofinds, in the Siemens case, the
concluding narrative that Jews had been used aselsed labour, rather than worked

to death as part of a delifage policy of extermination, remains on the legal reé6rd.
Equally disturbing,as its education and memorialisation penetrated both official and

public consciousness in the UEnglish casdaw has transformed 'the Holocaust' into a

206Haberer, O0Hi story and J UhletHaunt|ed Rastp p 6 7 ; Beexkdamo
Streicher to Sawoniuk' in Stone (edje Historiography of the Holocaygip401402; Fraserl.aw Afer

Auschwitz p 136 ; Heberer and Matt h?2us, ¢ I|AmocitepohTriaJt i on 6,
ppxvi-xviii, xx-xxi; Bilsky, 'The Judge and the Historian', p131.

201 Bloxham, Genocide on Trial pxi; Rousso,The Haunting Past pp 6 7 ; BomoSkdichemtp 6 F
Sawoniuk' in Stone (ed.J,he Historiography of the Holocaugip401402; Fraserl.aw After Auschwitz

pl36; Heberer and Matth2us), 6 | n Atroastidswor Tria) pprve , i n
xviii, xx-xxi; Bilsky, 'The Jude and the Historian', p131; Priemel and Stiller, 'Introduction’, in Priemel and

Stiller (eds.)Reassessing the Nuremberg Military Tribungig1314.

Shaberer 6Hi story and Justice', p491.

? Priemel and Stiller, ‘Introduction’, in Priemel and Stilledg¢, Reassessing the Nuremberg Military
Tribunals pp1113.

*The Oepistemic communityd had included Haj o Hol

' See as examples, the Klaus Barbie (1987), Paul Touvier (1994) and Maurice Pape@8|19&ils,
Rousso;TheHaunting PastFraserlLaw After Auschwitzop186212.

22 Whinston, 'Siemens SlasMeabor Cases'.
*® |bid, pp167170.
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stockphrase that isow uttered 'without awareness' and in cases that have nothing to do

with its crimes™*

As already notedHolocaustrelated trials havalsobeen found guilty of failing to do
justice to the complexities of perpetration, and, most critically, to the expes and

voices of survivors. Given the inevitable focus on individuals (in accordance with the
law's rules and functionsput also on 'key' perpetrators, the law has masked the
complexity,magnitude and readf perpetratioti'*Moreover,in attempts toguse public
indignation, the portrayal of perpetrators as 'sadists and reprobates’, 'abnormal’, ‘inhuman’
and the criminal outsider, undestimated the diversity of motive and typdndicaive

was the 'Auschwitz trial'ni West Germany (19685), which poduced a distorted
narrative of ‘'vicious sadists’, while the complex machinery of mass murder was
diminished”’ According to Devin O. Pendas, the concluding historical account was a
form of injustice 'at the level of historical consciousn&%sh particular, adominant
intentionalist focus ona' monocausiadeo pat tal gloredehe pl a n .
behaviour complicity and crimes epitomised by the-salled 'desk perpetratof'.
Although this crucial omission was highlighted by the Eichmanh the Prosecutiom
Israelstill reinforced the then 'fashionable understanding' of this key Nazi perpetrator as

depraved' andé odmane hef wasidOfishapter thr

214Herman, '"6The Holocaustoé I n English Case Lawbd, |

2 Wi tt mann, 6l ndicting Auschwitz?', Iip3oBel(ed)Bd ox ham
Historiography of the Holocaust pp398, 415; Haberer, O6TFhebBrankfurty and

Auschwitz Trial pp2922 9 4 , 301, 304; Heberer and Matth2aus, o]
(eds.),Atrocities on Tria) ppxw-x v i i ; Marrus, "The Nur emb®2; gllalpoct or
Earl, O6A Judge, A Prosecutor, And #&inddtagsuppeMuia’.der er

in Bankier and Michman (edsHholocaust and Justicgp47#67; Stoll, 'Hiter's Unwilling Executioners?’,

in Ibid, pp165166, 188193; Wilson,Writing History, pp34; Bilsky, 'The Judge and the Historian’, p131.

216Wittmann, 6l ndicting Auschwitz?', p512; TAd ox hanm
Historiography of he Holocaustp415; PendasThe Frankfurt Auschwitz Triap292. Jan Erik Schulte,

‘The SS As "The Alibi Of A Nation"?: Narrative Continuities From the Nuremberg Trials To The 1960s/,

in Priemel and Stiller (edsReassessing the Nuremberg Military Tribisyppl46147.Ha b er er , OHi s
and Justice', pp49894. This portrayal was also reinforced in the prevailing historiography. See as
examplesGerald ReitlingerFinal Solution The Attempt to Exterminate the Jews of Europe 1198%

(London: VallentineMitchell, 1953); Joseph TenenbauRace and Reich: The Story of an Ep¢ilew

York: Twayne Publishers, 1956); Arendichmann in Jerusalerfa banal/demonic dichotomy)
217

Wittmann, 61l ndi ct-bl5.dPendadlbed-rankiurt Auschwijtz TagpZ94l. 2
218 | .
Ibid, p298.
“Haberer , OHi stofdYd4and 9Ju s tBil oex'h,ampp HF3F om Streich

The Historiography of the Holocaugip404405; PendasThe Frankfurt Auschwitz Triap2.Defined as
‘a bureaucratic administratetho commits genocide with the stroke of a pen', Wild&fniting History,

ppix, 3.
2% David CesaraniEichmann: His Life and Crimeé Lond o n: Vintage, 2005) ,
Eichmann Case', p81.

87



I n addition to the | awds r el egbave)helNMT,of pe
NMTs (with the exception of the 'Doctor's Trial') and thousandsuaftcessotrials
infamously ignored the survivor voié& However, even when redressed, narratives of
survivors and victims have been abstracted, flawed and misleadthgugh celebrated

for its 'victim driven' strategy, the Eichmann trial has been found guilty of distorting
narratives of both resistance and survival (chapter thwea)e, in general, survivor
testimonies have been assembled into idealised and staldéivesr that are not only
"historically inappropriate" but contradicted by testimony it&8lffurthermore, &
already noted, a series of '‘procedurally ordinary' trials have intentionally confined,
challenged and derided survivor account and credibilitgdtdr three), while English
caselaw has been specifically accusedigi Herman of 'racialising' Jews as 'ali&h'.
Consequently,lthough Annette Wieviorka has warned of a contemporary privileging of
unreflective survivotestimony, and, notwithstandiriige lessons of misidentification at
the first Demjanjuk trial (1988988), many more voices berate the law's inability to

represent the complexity of survival as well as value its ‘experiential' ffliths.

And yet despite the reach of these critiqudgpusso has identified a growing
judicialisation ofthe Holocaust, and othgastatrocities, sice the 1990s and fears that

the law is replacing "the tribunal of histo/".Schneider has likewise witnessed an

i ncreasing Aturn to henset despiyedthe ilaw hakimgeno i ¢ a
standards of historgnaking®*® Richard Evans has further identified the development of

a terminology surrounding the historythe Second World Wahat is more legal than
historical in origin®*’ And, smilar to the concernef Dershowitz, e f ear s t hat

law starts dictating what may and what may not be said about the past, who knows where

22 Fraser,Law After AuschwitzHe b er er and Mattti onbs , i <l nHterboed e r an

Atrocities on Tria) pxix; Bilsky, 'The Judge and the Historian', p131.
22 Lawson,Debatespp271300. See also Waxmawriting the Holocaust

228 Douglas,The Memory of Judgement p226. Her man, 'lIl& Tshhe CHacsleo cLaaumsdt, 6

Monica Black, 'A Revia@weoEr Wi e¥ i tahdehy el Btars s & |,
(Ithaca: Cornell University Press, 2006) atNdt German History, April 2007. (Last Accessed January
2017). DouglasThe Right Wrong Ma pp68108. Pendag he Frankfurt Auschwitz Trigh291. Of course,

the same criticisms have been directed at historians. See footnote 25 and more recently Laura Jockusch,
Collect and Record!: Jewish Holocaust Documentation in Early Postwar Eu¢(@péord: Oxford
University Press, 2012).

?** Rousso cited in Frasdraw After Auschwitzp201.

226Schneider, 60Past | mperfectd, pl1539.

227Evans, OHiIi story, Memory and the Law', p326.
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the process of interference®

@ritids havehaise t o r
cautioned against consistently bringing the Holocaust to trial. Rousso has specifically
warned of the danger of raising doubts in the minds of the public over histories they
thought had been settl&dMichael Marrus is likewise wary ohe impact of contrasting
narratives on the public's trust in the reliability of historical knowledge, while Holocaust
denial trials have been specifically accused of not only raising confused messages of its
certainty but of riasaki Hgl| acawedtatei $thani a

(chapter three}”’

Comparative and critical analysis afbody of literature relating tblolocaustrelated
trialsthereforeappears toedfirm that, regardless of exgntes of disciplinary recicity,

the historylaw relationship is flawed and dysfunctional methodoldgypractice as well

asin theory Yet,opi ni on remains contested between
allianced, amounting to O6a subversion of
cting trials as O6paradigmaticdé in their at
Holocaust and uphold justice. Likewise, critiques of political utility and misuse are
tempered by support for the law's role in forcing nation states and populationd, @s wel
individual perpetrators, to deal with the crimes of its atrd&lt@pinion also contrasts
between those warning of 'impoverished’ and ‘cooked' histaridghose celebrating the
production of o6a distincti vetinkightsandsofme aut |
didactic successé¥.Furthermore, as repeatedly noted, despite evidence of a flawed and
dysfunctional methodology, there is no formal opposition by either discipline to future
collaboration in cases involving historical inquily.contradicing the findings abovea

number of historiansay have refused to act as legal witnesses, either as a direct result

of previous experience (Raul Hilberg)inropposition to the process in general (Rousso),

??® |bid, p342.
229 Rousso,The Haunting Pasipp7274.

2% Marrus 'The Case of the French Railways', in Bankier and Michman (éttsgcaust and Justice

pp2452 6 4 . Haberer, OHi story and-Whugstice'Ausftthavii nat e
Testimony', pp686 8 8 . Robert A. Kahn, :6Reequalt a$t rvaetresquys iUmn
Pattern of Prejudice34:3 (2000), p9.

2t Rousso,The Haunting PastWhinston, 'Siemens Slalea bor Cases ' ; Bl ox ham, (
Sawoniuk' in Stone (ed.J;he Historiography of the HolocaydtraserLaw After Auschvitz, PendasThe
Frankfurt Auschwitz Trisl Rousso, 6l ntellectuals and the Lawd;

in Bankier and Michman (edshlolocaust and Justicep245264; Priemel and Stiller (edsReassessing
the Nuremberg Military Thunals

22 Wilson, Writing History, ppl, 18, 169. Hirsh.aw Against Genocidg147.Douglas,The Memory of
JudgementDouglas, 'The Didactic Trial', in Bankier and Michman (ed$o)pcaust and Justiceplt22;
Weckel, 'The Power of Images', in Priemelda8tiller (eds.),Reassessing the Nuremberg Military
Tribunals pp221242; Douglas, 'Jurisprudence of Atrocity' in Ibid, p290.
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butmany ot her s appeah thdirdeetlamd reguladyt enterigg the wii
c o ur t ¥ Imeumodndividual historians and jurists may agree that in the consistent
seeking of justice for the past in the present: "At a certain point, one has to say: 'That's
enough!"** But they likewise quarif it is possible to leave history out of the courtroom

when the law is being asked to judge on historical eV&nts Evans points out, if

hi storians refused to participate, what
inalegal actionthat ur ns on the r esear ch®Llikenise, imr i t i
cases of mass atrocity, is Debb Lipstadt correct to asseth at : Alt I S
r e s p on siMoredverDoygia8 hasrgued thahistorians will play an evegreater

role in future Holocaustelated trialsAs eyewitnesses diminish in numband the fous

of prosecution transfert® different forms of perpetratphe argues that theourts will

need the expertise of historians to prowide only historical backgrouhand explanation

but evidence of collaborative guiff. Therefore, despite the inherent flaws of
methodology, the collaboration of history and the law is destined to proceed in cases
where historical scholarship is legally relevantA re-evaluation of thehistory-law
relationship is therefore pertinemd not only address methodological omissionshia
existingcritical researchbut to informfuture disciplinary collaboratioim the courtroom

The next chapter begins the intendegvaluation of thiselationship by profiling the

four Holocaustrelated trials selected to act as its research context.

233Rothman, 6The Historian as Expert Wi tnessédé, p3l

?** Michel Zaoui, former counsel for the civil parties in the Papon case, mjtddbrrus, 'The Case of the

French Railways', in Bankier and Michmaiglocaust and Justicg264.

2% PendasThe Frankfurt Auschwitz Triap299.

230 Evans,Telling Lies About Hitlerp326.

*"Debor ah Li pst dlaocaust Denial tamddthe 2000 ldbelridl in the UK 6, at :
http://www.holocaustdenialontrial.org/trial?view=pri#ccessed 25 February 2008).

28 Douglas,The Right Wrong Marmpp14, 218.

?*? Note that some historians and jurists look to the hybrid models of international tribunals as a future
infrastructure of successful disciplinary collaboration. Wild@niting History, p19. Leona Bilsky similarly
suggests that 'Transnational Holocausigiaition' (THL) cases in the US have redressed the failures of the
adversarial form, Bilsky, 'The Judge and the Historian', p119. However, both authors also accept that
fundamental changes need to be made to the legal practices of the former, Wiitiag, History, pp22

23, 216226, and the nationalist lens of the latter, Bilsky, 'The Judge and the Historian', p119. In the
meantime there is no evidence that the required changes will be acknowledged by the respective judicial
authorities far less implemeimte
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Chapter Three: HolocaustRelated Trials: A Comparative

Base of Disciplinary Gllaboration

In changing the focuBom a generabverview to more specific Holocaustlated trials

this chapter introduces and profiles the criminal cases of Adolf Eichmann (1961) and
Ernst Ziindel (1985, 1988) and the civil case instigated by David Irving (200@he

case of Zuindel the two triatg 1985 and 1988 are included in tiesearctsincethey are
inextricably linked. The chapter first establishes their comparative credentials. Through
both primary and secondary reseaitldemonstratethat in addition to being sited in
different countries and decaddse Eichmann, Zindel and Irving trials wéramed by
differentbackgrounds and contexts, as welkabstantive lawThey were also governed

by differentlegal statutesindictments, sindard@ of proofand 'triers of fact'Once in

court, hey foregrounded discrete foundationsesfidenceand v ar i outkd vy o6 ¢c
record of the HolocauéfThe chapter alsdemonstrate that, although successful in their
respective objectives, the trials habeen awarded different reputations in terms of their
didactic impact and success. Consequently, the chapter concludes that the Eichmann,
Zundel and Irving trials provide an appropriate canvas pertinent to comparative research
of the historylaw relationshp.

As further background and context the chapter also identifies the contribution that each
trial makes to the existing ‘consensus of critiquelinedin chapter two. Although all

four trials join the long history of successful litigation related toHwolocaustit finds a
familiar recod of breaches of 'due processspecially in the Eichmann triathe
limitations of ordinary law when facedith historical evidence and opon, especially

in the Zindel trialsand extrahistorical and extrdegal nterestampacting onall four
courtrooms.The chaptenlso findsthe reconstruction of distorted and partial narratives
that, however grand in reach, could not 'do justice' to the historical complexities of the
Holocaust, Through the daily recorded tramipts of each trialthe chapter specifically

identifies a record of practice integral to Anglmerican lawthah ot o n | youté c o o k

! Although it was Deborah Lipstadt who had been forced into court future references will relate to the
common usage of the 'lrving trial' throughout this chapter.

? Richard Ashby WilsonWriting History in International Criminal Trials(Cambridge: Camidge
University Press, 2011), p169.

* Lawrence Douglas, The Didactic Trial: Filtering History and Memory into the Courtroom', in David
Bankier and Dan Michman (edsHplocaust and Justice: Representation of the Holocaust in-WRast
Trials (New York: Beghahn Books, 2010), p12.
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masked the facts and record of the Holocaust in the legal form. The chapter concludes
that the existing 'consensus otique’, warning of the limitations of the law as a method

of historical inquiry is further corroborated by the Eichmann, Zindel and Irving trials.
But, contrary to conventional wisdom berating the legal cases in Canada, this critique is

as relevant tohte Eichmann and Irving trials as it is to the Zundel trials.

The background, premise and outcome of the criminal trials of Adolf Eichmann (1961)
and Ernst Zundel (1985, 1988) and the civil case instigated by David Irving (2000) are
already familiar witin a body of secondary literatutélowever, in order todemonstrate

their comparative credentials is necessary to identify and repeat many of its findings,
while a close reading of the daily recorded transcripts of each trial adds knowledge to its
research. From both literature and transcripts it is obvious that disparities begin with the
backgrounds of the main characters. It is common knowledge that Eichmann was a
recognised perpetrator of the Holocaust, while both Irving and Zindel were known
advocdes of its denial. These deniers were further connecsidce Irving had not only
appeared as an expert witness on behalf of Ziindel's defence jlae&8d his rejection

of foundational facts of the Holocaust to evidence presented at thi$ Hiavever,
despite a shared pastdarecord, these deniers diféetin profile and repute. In contrast

to Zundel, who had been officially cited "as one of the world's biggest purveyors of Nazi
propaganda”, Irving's body of work was known to an audience of established academics

and reviewers and published by reputable camigs. Likewise, although both similarly

* Eichmann: Hannah Arendtzichmann in Jerusalem: A Report on the Banality of @eiw York: Viking

Press, 1963); Hanna YablonKée State of Israel vs. Adolf EichmgiNew York: Schocken, 2004); David
CesaraniEichmann: His Lfie and CrimegLondon: Vintage, 2005); Deborah E. Lipsta@ihe Eichmann

Trial (USA: Schocken Books, 2011Xindel: Al an Davi es, 60A Tale of Two
C a n a Hdobaust and Genocide Studiesl (1989), pp7-B 8 ; Leoni das akof Ermsdti | | (
Z¢ndel Revisionism and the Law in Canadad (Cana
Hasian Jnr., '‘Canadian Civil Liberties, Holocaust Denial, and the Zindel T@asmunications and the

Law, 21:3 (1999), pp435; Robert A. Kahn) Re but t al versus Unmasking: L e
Patternsof Prejudice, 34:3 (2000), pplb. Irving: Richard J. EvansTelling Lies About Hitler: The
Holocaust, History And The David Irving Trillondon: Verso, 2002); D. D. Guttenplarhe Hobcaust

on Trial: History, Justice and the David Irving Libel Ca@endon: Granta Books, 2002peborah E.
Lipstadt,History on Trial: My Day in Court with David IrvingNew York: HarperCollins, 2006).

® Deborah Lipstadtpenying the Holocaust: The Growidgsault on Truth and Memo¢london: Penguin
Books Limited, 1994). Kahn, ORebuttal versus Unme

® For Irving's examinatioin-chief and crosgxamination sedder Majesty the Queen and Ernst Ziindel
(424/88), Vol. XXXII, pp93129450; Vol. XXXIV, ppA559822, Ontario Court of Appeal. All
proceeding references to this trial will be prefixed by ZT 1988.

7Hi||, 60Revisionism and the Law®oppt, Beli ateng D
Of fer a fadaeTmesk2?lone 197700hn Keegan, 6 St Tha Guatdian222 at h o
June 1978; Donal d Camer SundayMantes Books8 Bugdself89.tPubtiserst o  E v
of his work included, Arndt Verlag (Germany), Harper Collins Publishers (London), Penguin Books
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engaged with antisemitic and rigiving groupings, an extensive bibliographgnd
expertise in the history die Second World Waand thedThird Reictd had specifically
awarded Irving with the contentious repugatof being 'the most assiduous and persistent
of researchersa oneman school of historyalongside charges of being 'a hanger on at
Hitler's court' and holding 'repugnant' vieiSiven his renowned expertiseving had

al so been i dkthetmbst dargerous spokesmersans for Holocaust denial’,

indeed 'the denier's best shot'.

Infamously both Eichmann and Zindel had eluded prosecution until forced into court.
They were also both criminal cases. As a registered war cririithimann was finally
located in Buenos Aires in 1957, 'collected’' by Mossad on the evening of 11 May 1960
and flown to Israel nine days later (20 May 1960) to be interrogated and to await trial.
As a known purveyor of Nazi literatyrBundel was finallybrought to trial in Canada in
1985f or di s s e mi n a &fterrprgviodsfaemgtseat haleng sisdpropagation
of antisemitic/Holocaust denial tracts had proven unsuccessfulcontrast, Irving
initiated a civil case, and more specifically aelittase, that forced Deborah Lipstadt
(author) and Penguin Books (publisher) into court in the UK in 2@08efend the truth

(London and Canada), Macmillan Publishing Company (London and New York), St. Martin's Press
(London).

® Both had been involved with the ‘Institute for Historical Review', recognised by Judge Thomas in 1988

as a vehicle of antisemitic and racist literature, B8, Vol. XXXVI, p10440. For an overview of the

range of connections fostered by Irving see the examination andexassgnation of Defence witness

Hajo Funke inDavid John Cawdell Irving v Penguin Books Limited and Deborah E. Lip&28@0), Day

27, pp9165 and Day 28, pp1PR02, Holocaust Research Institute, Royal Holloway, University of London
(HRIRH). All proceeding references to the daily transcripts of this trial will be prefixed by HRIRH.
Additional archival material will also bprefixed by their Trial Bundle (TB) letter and number. Irving's
published work began in 196BHe Destruction of Dresdgrand totalled over 30 different titles by the time

of the trial, including,Hitler's War (1977, 1991),The War Between the Generél981), Goering, A
Biography(1989) andGoebbels. Mastermind of the Third Re{d®96). For reviews of his expertise see

HRI RH, (TB) B6 '"Plaintiff's Expert Reports: é Ma
coverage of the selected commemtses: Watt, o6Understudy to Evil 6; Ke
Cameron WattSunday Times 29 May 1977, Robert Harri sThe6The
Evening Standardl April 1996.

° Lipstadt,Denying the Holocausp181. Leader, 'Truth'sh8er Weight: Irving was the Deniers' Best Shot',
The Guardian12 April 2000, p22.

10 Through information sent to the Israeli Foreign Ministry by Fritz Bauer, Atto@eryeral of Hesse,
CesaraniEichmannpp222, 223. Or illegally kidnapped according tohEiann's defence lawyer Dr Robert
Servatius The Trial of Adolf Eichmann: Record of Proceedings in the District Court of Jerusalem
(Jerusalem: Rubin Mass Ltd., 199¥%pl. |, p8, Newcastle University Library. All proceeding references
to this trial will beprefixed by AET.

" Ziindel was born in Germany in 1939 but emigrated to Canada in 1958. He published under his own
company, Samisdat Publications. Previous attempts to bring him to trial included those by the 'Canadian
Holocaust Remembrance Association' &), aiming to have Zindel's mailing privileges revoked in
violation of hate speech legislation (1982), and then by Sabina Citron (Holocaust survivor and Head of
CHRA), aiming to prosecute Zundel under gmte law (1983), Hasian Jnr., 'Canadian Civildriies',

p47; Kahn, ORebuttal versus Unmasking', p6.
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of charges written and publish¢ldat he was a Holocaust denier, a -fescist and a

falsifier of history'’

In common with alllegal casest he tri als were not simply
chargeshadbeeéni nscri bed i n afHeld o differert countriesgthey as h
were not only framed by discretational contexts and objectives but typically made
compromises wh the history and politics of thenmespective hostsArguably, extra

historical and extrdegal drivers were most obvious in the case of Eichmann, whose trial

in the then new state of Israelas visibly motivated by 'national pedagotjyh a context

of Israeli natiorbuilding, the intention was to expose not only the criminality of

Ei chmann but 6the entirety of the Hol oc:
Moreover, its criminal law was not only deliberately extended to accommodate the crimes

of the Holocaustb ut expl i citly conformed O0to the
potential victims and survivorSThe i ntended grand narrat.
dr i yvamdch@med at not only redressing previous omissions of the survivor voice
(chapter two) but alerting domestic and world audiences to the weight of Jewish
suffering:” In a further political sultext, the overepresentation of active Zionists or
combatants amongst the witnesses aimed to support 'the moral reassertion of the Jewish
peopleand the o6l ogical inference ... that |

of that nucleus of resister&'.

The trials of Ziindel (1985, 1988) and the civil case instigated by Irving (2000) were

12 Irving formally served his 'Statement of Claim' on 5 September 1996, HRIRH, (TB) Al, 'Pleadings'. He
also listed four other defendants (bookstore employees) but action against them was not purfiéd, HRI
(TB) T2, 'Judgement’, para. 1.10, p8. The trial began on 11 January, and, including the appeal, ended on 15
March 2000. His charges of libel referred to statements in Lipddaaiying the Holocauspp8, 14, 111,

161-163, 170, 17981, 213, 215, 22232-234.

** Donald BloxhamGenocide on Trial: War Crimes Trials and the Formation of Holocaust History and
Memory(Oxford: Oxford University Press, 2001), pvii.

o Wilson, Writing History, p4.

®st ephen Landsman, 6The Eichmann-DCdawvenamMd rolcet y
Columbia Journal of Transnational Law5:1 (2012), pp69, 72, 733.

“Donal d BI oxham, OFrom Streicher to Saw¢d)The&k: t he
Historiography of the HolocaugHHampshire: Palgrave Macmillan, 2004), p406.

“Ruth Bettina Birn, OFi fty Year s AKhse @esternResdtvei t i c
Journal of International Law44:1 (2011), pp464 6 7 ; L a itk Eiahenann Case', pp72, 7783.
See also Felman, O6FXN¥aters of Justiceb, pp21l2

B oxham, O6From Str ei ch &heHistoriogkaphy of the Wolo¢caygi4dv. St one (
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indicative of a transfer of official focuaway from the crimes of perpetration to
safeguarding the historical recofdAlthough more subtle in their extidstorical and

extral e g al objectives, these trials reflect
within national contexts in whicawareness of the mass murder of European Jewry had
moved from the margins into official and public consciousreess subsequent academic

and state attempts to rebut its lies and unmask its political affekslspecifically argued

by the Crown at Ziindeltsial in 1985:

for the memory of those who perished, the anguish of those who survived, the
enlightenment of those to come, the attempted falsification of the truth of that

tragic era must not be allowed to go unchallerfged.

In Canada legislative attengpto challenge Holocaust denial were channelled through
regulations aiming to protect minority communities against discrimin&tiRele\ant
sections wer e a dodeg(t970), mcludingthosé &imed atiprohibiting C
speech that ‘wilfully promtes hatred' (s.319), while the litk@own clause of section 177
(s.177), banning the spread of false literature ‘likely to cause injury or mischief to a public
interest', was retainédS.177 also allowed private actions. Those trying to bring Ziindel

to court had finally resorted to such an action in 1288&il the case was handed over to

the Crown in 1984’ In contrast, Lipstadt had been one of many academics who had
refused to engage with Holocaust deniers, since entering into debate would award

L awrence DouglasThe Memory of Judgement: Making Law and Historthim Trials of the Holocaust
(London: Yale University Press, 200fY .

20 Lipstadt,Denying the HolocausGill Seide| The Holocaust Denial: Antisemitism, Racism and the New

Right (London: Beyond the Pale, 198&ahn , O0Rebutt al VFerrirdommtiorlUamthe s k i n g
relevant national contexts se@anada Irving Abella and Frank Bialystolyone 5 Too Many Canada

and the Jews of Europe 193348 (Toronto: University of Toronto Press, 1983); Randolpf L. Braham,
6Canada and t hhe HHoeausi: €her Cagde @egina wHintat, 9: 3 (3R”5), p
Franklin Bialystok,Delayed Impact:The Holocaust and the Canadian Jewish CommuNiontreal:

(McGill-Q u e & Winiversity Pres2000);HowardMargolian.Unauthorized Entry: The Truth aboutki

War Ciiminals in Canada, 1946956( Tor ont o: University of Toronto P
Hol ocaust, Canadian Jews, and Canadan Jewish Stidg840d War
(2016), pp1031L23.Britain: Tony Kushner, O0The I mpact of the Hol
Contemporary Record5:2 (1991), pp34375; Andy Pearce Thé Development of Holocaust
Consciousness in Contemporary Britain, 111§ Holocaust Studies14:2 (2008) pp71-94; David

C e s a rHawRostwalBritain Reflected on the Nazi Persecution and Mass Murder of Europe's Jews: A
Reassessment of Early Respodséswish Culture and Historyi2:1-2 (2010), p®5-130

! Her Majesty the Queen and Ernst Zung2b1/85), Vol. XX, p4667, Ontario Court of Appeal. All
proceeding references to this trial will be prefixed by ZT 1985.

H4i11, 6Revisionism2and the Lawd, ppl, 3, 28
23Dating back to the thirteenth century, Kahn, OREe
* Hasian Jnr., 'Canadid®ivil Liberties', pp4748. Instigated again by Sabina Citron. See footnote 11.
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legitimacy to their pseudscholarshig: But, once forced into court, a team of historians

and jurists intended to rebut and unmask the falsity of both Irving as an assumed historian
and Holocaust denial as *dnathe wakeg of tLipsnaadtted ss «
critique of an oO0intellectual climated re
one) it is suggested that the Defence tea
traditioné of p-analftiea8 sistoo/hSabequendyniteistrategyiofs t

unmasking also aimed to extend to the col

Each trial wasalsogoverned by discrete legal statutes. Eichmann was indicted under the
'‘Nazis and Nazi Collaborators (Punishment) Law' (57980), which had been a specific
legislative response by the Israeli Knesset to acclaimed limitations of ordinary criminal
law.” As well as adding the specific category of ‘crimes against the Jewish Péuple'

law empowered its courts to judge and puimigtividuals and acts taking place before the
existence of the State of Isreaelnd outside its present bo
persons who were not r*é#alsodllewed Isracbid prosebuge St ¢
individuals who had already beénought to trial elsewhef@ i f t he f ul | s e
puni shment had not b & dt nwas nbeth éretroactive't andt o
Oextraterritorial 6 ( ugsbutthe ProsecttionrlédibyGideon i n
Hausner, insisted that both iguthority and reach were necessary responses to the

extraordinary crimes committéd.

As already notedzindel was chargedn both 1985 and 1988inder s.177 of the
CanadianCriminal Cod® , whi ch deter mined that

Everyone who wilfully publishes a stahent, tale or news that hed knows

is false and that causes or is likely to cause injury or mischief to a public

% Lipstadt,Denying the Holocausppl2 ; Kahn, ORebuttalb versus Unmask
*Ibid, p4.
Z Lipstadt,Denying the Holocauspl7.

?® Enforced on 10 August 1950. Subsequentiferred to as the '1950 Law' throughout this chapter. See
AET, Vol. I, pp1560 for the full debate on the legality of this law.

* Ibid, p8.
*bid, p34.
*! \bid, pp23, 3442.
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interest is guilty of an indictable offence and is liable to imprisonment for two

years”™

Since relatively obscure there were few precesiguiding the jurist¥. The regulations

werealsovagu&l n the absence of an explicit cri
require[d] the prosecution to establish 1
the defendant to raise truthas d e f"dmesd. despite the Prose.
the Holocaust was not on trial, focus on its facticity was inevitabWoreover, the

i nclusion of such ambiguous terms as #Af a
, Do

with challenges to their interpretatidnS.177 was ultimately presented by Christie as a

and Atheeptl iad | iomwteadr Z¢ndel ' s | awyer

breach of the enshrined right to freedom of speech, and, when extended to historical
inquiry, ani nf ri ngement on Ofreedom to resear
communicate and f f°ekhdugimChristie hatli nsmfipalatédeits e 6 .
meaning, the competence (1985) and relevance (1988) of s.177 were consistent features
o f Z ¢ n d e | *dlts applieabilitynandeconstitutionality were likewise consistent
features of ZAINndkedsdh a@Plpriagtsi esd ar gumer
respective di st rsilé7twasdinally repgalpdeaa lincopstitatignal £yo
Canadads Supreme Court in 1992,

%2 7T 1985, Volume |, p11.

®Hill, 6Revi si on i3sOnlyfaungtosecutiens Hacprediouslypupliged s.177, Ibid, p4.

* Ibid.

35Kahn, 60Rebuttal versus Unmasking', pb5.

vl 1985, Vol. lll, p676; Vol. XX, pp4613, 461 Her Majesty the Queen and Ernst Zin{#24/88),

App e a | (1989), '"Respondent 6s Factum' , pl33, Ont ar

1989 Appeal will be prefixed by ZT 1989.
¥ Christie had a history of defending antisemitic propagandists, Hasian Jnr., 'Canadian Civil Liberties’, p50.

38Inopposition to s.2 of the o6Canadian ChadbVar of |
Xl, p2348.

* As acknowledged by the Crown in 1985, s.177 did not prosecute the freedom to express viewpoints,
however controversial, ZT 1985, Vol. XX, ppd7-4609, and it clearly stated that freedom to honestly

criticise was not the same as freedom to dédpervert
ZT 1985, Vol. lll, p498 and ZT 1988, Vol. XXXVI, pp103910396.

“ Her Majesty the Queeand Ernst Zinde( 424/ 88) , Appeal (198 7-31, "App
Ontario Court of Appeal. All proceeding reference to the 1987 Appeal will be prefixed by ZT 1987. See
also, ZT 1989, 'Appeal Book', p2.

VAl 1987, 'Appeal Judgement', ppd4 and ZT1989, 'Appeal Judgement', pp53, 5663, 6668. By
1989 S.177 had been reformulated as s.181 in the
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In contrast, Irving turned to England's civil law, and mgrec#ically the 'Defamation

Act 1952 in his writ of libel against both Lipstadt and Penguin BodR&he charged
passages in Lipstadt's book, 'Denying the Holocaustefirst publishel in the United
Statesin1993,bbt it was after the bookds publica
to bring his case to court. The rules governing defamati&@mghand infamously assume

that the applicant (Irving) has been maligned until those accused can prove that what they
have said or written is true. Hence, any
until proven otherwis&. This assumption shifts éhburden of proof' onto those accused
(Lipstadt and Penguin Books), although designated as defendants. The reverse is the case
in the United Statesvherethe rules underpinning the legal definition of lilzetively
discourage defamation cases being bgiu to courf’ Commonly viewed as
advantageous to the applicabts not surprising that critics view Irving's deJayd then

recourse to English libel lavas a deliberate strategy to "stack the cards" in his favour.

The trials were further confinethd governed by diverse indictments. In Israel Eichmann
was charged with four essential crimesmas against the Jewish Peoplaimes against
humanity'; ‘war crimesand 'membership of a hostile organisatiéiore specifically,

an indictment of & counts charged him with active participation in a catalogue of atrocity
across Germany and all areas of German influence and occupation between 1939 and
1945, 'with the intention of destroying the Jewish Pedpletieed, as a ranked official

in one of he foundational bureaucracies of persecution and genocide, the Reich Security
Main Office (RSHA), and more specifically as head ofdBestapésection tasked with
"Jewish Affairs" (IVB4), Eichmann was charged as both the 'executive arm' of the 'Final

Solution of the Jewish Question’ and a leader of its slaughter.

As mentioned aba; Ziindel was not formally accused of Holocaust denialkcharged
with the intentional publication and propagation of its lies. The focus was on one specific

* The cases of both defendants were merged and presented by Richard Rampton QC.
* HRIRH, (TB) T2, '‘Judgement’, para. 4.7.
“ Evans,Telling Lies About Hitler pp3334.

® Ibid, p34. Rather ironically Evans was also subject to the threat of UK libel law when attempting to
publish his book on the trial, Ibid, p4.

*® Sections 1(a)(1), 1(a)(2) and 1(a)(3) of the '1950 Law' and Section 23 ofithemCm a | Code Ordi
1936. The 'hostile organisations' being the 'Schutzstaffeln der NSDAP' (SS), 'Sicherheitsdienst des
Reichsfihrers SS'. (SD) and 'Geheime Staatspolizei' (Gestapo).

47 AET, Volume I, pp38.

“® Eichmann's rank of '‘Obersturmbannfihrer'sweguivalent to a British Lieutenant Colonel. For the
Prosecution's case see AET, Voldll] pp62-1370.
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publication, 'Dd Six Million Really Die?' (DSMRD), with Zundeahdictedin both 1985
and 1988:

that you did, i n or about the year 198
publish a statement or tale, namel vy, f
know is false and it is likely to cause mischief to the public interest in social

and racial intolerance, contrary to the Criminal C8de.

In 1985 the presiding Judge, Hugh R. Locke, informed the court that the Prosecution, led
by Pearson Griffiths, was not obliged to pedhe falsity of each and every portion of the
statements made in DSMRD, only that® 6th
Likewise, the Crown was not liable to prove that unrest had in fact occurred because of
its publication but that it could havéeen likely or probabl&.In contrast, Irving was
officially recorded as a Holocaust denier alongside other categories of contention arising
from his writ of libel” At a 'Hearing', held well before the trial (15 September 1998), it
was agreed that,asond f i ve i ntegrated areas of di s
would focus on his obsession with Adolf Hitler and subsequent manipulation of the
historical record’ As the Defence, led by Richard Rampton, argwiéen by his
obsessionirvinghado pr ost i tut e[ d] his reputation as
it can now be seen to have been) €& 06 'in
. With his motives manifest in the righting, neeNazi audiences and company he
addressesral consortslrving 'is not an historian at all but a falsifier of history. To put it

bluntly, he is a liar®

The trials were likewise governed by different standards of proof; the more stringent

standard of 'beyond reasonable doubt' in the crinsgses of Eichmann and Zindsahd

49 Similarly charged in 1985 regarding the publication, 'The West, War and Islam’, ZT 1985, Vol. |, pp190
191, and acquitted.

0 ZT 1985, Vol. XXI, p30.

* Ibid.
*HRIRH, (TB) A1, 'Statement of Claim'
“The five areas can be summarised as: (1) lrving

holding of extremist views; (3) his obsession with Hitler and subsequent manipulation of thedlistori
record; (4) the removal of source material (Goebbels diaries) without permission; and (5) being discredited
as a historian. Ibid, (TB) A1, 'Defence of the Second Defendant-3op 2

54 HRIRH, Day 32, p34. (TB) A1, 'Defence of the Second Defendant';p 2
* Ibid, Day 1, p8o.
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the more adaptable 'on the balance Yof pr
The greater flexibility accorded in civil law is even more notable in English libel cases

since:

It is not incumbent on the defemats to prove the truth of every detail of the
def amatory words pubsubstantiof ¢ ué h[ réa tAtse ri |t
sometimes expressed, what must be proved is the truth of the sting of the

defamatory charges matle.
Furthermore:

justificationshall not fail by reason only that the truth of every charge is not
proved if the words not proved to be true do not materially injure the

cl ai mant &6s reputation having®regard
p g g

However, there are cases inwhichthe cusati ons are deemed S
standard of proof 6 c™rheJhdge, CharlgsuGeay, gread thay t
Il rvingos application for t he presentat.i

commensurate with the seriousness efdharge against his integrity as a histoffan.

The trials also relied on different 'triers of fact’; a team of Judges in the case of Eichmann,
an individual Judge in the case of Irving and two distinct sets of juries in the Zindel trials.

In the Eichman trial it was unusual that representatives from both district and supreme
courts comprised the panel of Judges. However, an amendment to the '1950 Law' insisted
that in both retrospective and potential death penalty cases any panel of Judges must be
chaired by a Supreme Court justice (Moshe Landatr.the trial instigated by Irving

both parties agreed that the complexity of case required the expertise of & Judge.

% Ibid, (TB) T2, '‘Judgement’, para. 4.10.
o7 Ibid, para. 4.7.

%8 Ibid, para. 4.8.

% Ibid, para. 4.10.

% Ibid, and paras. 13.1363.137.

** As a result of the acclaimed mishandling of the collaborator trial of Rudolf Kasztner irb5984

Judge Benjamin Halevi, who, as president of the Jerusalem District Court, was entitled to preside over the
hearings of the Eichmann trial. See Dougld®' Memory of Judgememp156, 287 (footnote 41) and
CesaraniEichmann p255.

®2 Evans,Telling Lies About Hitlerp199.
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Arguably, Irving may have come to regret this decisigiven Gray's public
condemnation ahexposé of both his method and motive in his 'Judgement'. As Richard

Evans later conceded:

A jury might have proved susceptible to his bluster, to his rhetoric and his

self-advertisement, or found itself as much at sea in the welter of historical

argumenand counteargument as the vast majority of the journalists’did.

In Canada the complexity of case did not deter either Ziindel or Christie in their request
for ajury in both 1985 and 1988. Rather, they utilised the impanelling process to publicly
propagate antisemitic concepts of Jewish bias and distisistie insistedin his 1985
6chall eng,¢hatboer tausedroups in society wo
objective becau ¥ dore specificallyy sirices disputes bewvette .

@QJewish Defence Leagdand Zindel were egoing, Christie requested that no member

of that organisation be allowed to sit on the jlityle likewise requested that a range of
guestions should be posed to all potential jymireing to finda jurytat di dndét ha
adeeps eat ed hatred or prej udi‘tAthouly@hristiest e i
6chall enged was rietgralig foend thebguestiors propesed tavtheo |,
offensive, a panel of judges found on appeal that the originedtions may have been
unacceptable but Locke should have advised Christie to reframe them in accordance with
legal guidelined’ In light of this serious errotthe appellant was deprived of his right to

have a jury selected according to law, whose migddy or appearance of impartiality

could not be impugne& This finding was fundamental to the ordering of a reffial.

* Ibid.

A 1985, Vol. I, p29. The 'challenge’ refers to rules pertaining to the fairness of jury selection. In 1988
Christie made a similar challenge and likewise raised the issue in Zindel's 1989 appeal, ZT 1989, 'Appeal
Book', Ground 23, p4. Servatius also eaisa similar objection of bias in prosecuting Eichmann in Israel

and by Jewish judges, AET, Volume |, p8; Volume V, p2245. Conversely, Israeli ministers did not think it
appropriate to select a Jewish or Israeli defence attorney to act for EichmannpY@ggita, 'In the Name

of Six Million Accusers: Gideon Hausner as Attorr@gneral and His Place in the Eichmann Tristaeli

Studies 14:2 (2009), p29.

® 7T 1985, Vol. I, p111.

®Nine guestions were posed. Il ndi c d tyourvreind bllew n g : (
consideration of the question of whether there were gas chambers in Germany for the extermination of the
Jews?6, (4) ODo you believe the Holocaust happen

remove that idea from your mimdind consi der the question solely o]
Ibid, pp174175.

NI bi d, ppl86, 187. ZT 1®8B7, ' Appellantés Factum',
®® 7T 1987, 'Appeal Judgement', pp56, 125.
* bid, p125.
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Once in court the trials differed in their application of legal processiofexdin chapter

two, in the Eichmann trial the rulesf evidence were i ntention
submission of a wider range of evidence than normally available in a court controlled by
Anglo-A me r i c a fi Morespeeifisaily, 'hearsay’ was ruled admissible, despite its
prescriptve exclusionin Anglo-American law, and probative, despite its legally
designated limitations of value and weight (chapter two). Grounded i 956 Lavg

section 15 (S.15) stated:

In a trial against an offence under this Law, the Court shall be able to deviate
from the rules of evidence, if it is satisfied that this will facilitate the

ascertainment of the truth and the just disposition of thetase.

In practice its clauses lifted the common law ban on not only verbal but documented
tearsag and likewise allowed wiién rather than oral testimony to be submitted by
witnesses that remained aljMmut, for various reasons, could not attend Israeli cSurts.

As Hausner pointed out, a similar relaxing of evidentiary rules had been allowed by other
courts adjudicating ovecomparable cases and was laid down as precedent by the
International Military Tribunal (IMT)? S.15 was regularly invoked by the Prosecution,
and, in the majority of cases, supported by judicial rufingspecifically liberated the
experiential evidence of survivor witnesses and allowed the submission of evidence
wholly unrelated to EichmanfHowever, it would be misleading to equate its common

employment with a lack of juridical attention or deliberat Rather, its invocation

° Douglas,The Memory of Judgememi257.

e Quoted by Gabriel Bach (Assistant State Attorney) from Section 15 of the '1950 Law', AET, Volume |,
pl18.

2 Ibid, pp117#119, 194197, 202206, 237. In the main those witnesses that, if stepping foot on Israeli soil
would be arrested and charged with crsna@der the '1950 Law', Ibid, pp305, 3885, 500502, 508.

”Ibid, p204.

“I'ndicative bei ng the admission of the OReport of
of context in Poland, Ibid, pp19205, 237238, 305308; affidavits and stements made by Dr Theodore

Horst Grell (Jewish Affairs Section of German Foreign Ministry in Budapest) and Hans Jittner (General in

the WaffenSS and Obergruppenfuhs®&rS, chi ef of Hi mml er és secretari a
Vol. Il, pp731-732;a collection of 15 documents from the Weizmann Archives (President of World Zionist
OrganisationsandPr esi dent of | srael) in Rehovot dealing
Vol. lll, pp10291030.

7 Including, the testimony of ProfessBalo Baron, Professor of Jewish History at Columbia University
AET, Vol. I, pp169184; the submission of 3 films showing scenes from a number of camps and taken, in
the main, after liberation, Vol. Ill, pp99@91, 1196, 1283285; the testimony of 2 wisisses to
sterilisations at AuschwitBirkenau and held in camera, Ibid, ppliBE6, 12551266 and Vol. V,
ppl8701873.
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triggered a complexity of legal debate, and, in a few cases, requests were fefested.

admoni shed by Judge Landau during one suc

not be forgoftten completelyo.

Incontrast,th& ¢ ndel tri al s wer eanddofowedcthe cboventiondl y o |
practices of criminal law in which the rules of evidence were not only stringently applied

but purposefully exploited by the Defenen particular, the 'hearsay' rules were
regulaty invoked by Christie in both trials in attempts to curtail the admissibility of key
prosecution evidenc@.In 1985 Christie specifically exploited these rules to attack the
credibility and probative value of eyewitnesses. Consequently, survivor testimasny

not only closely monitored by legal protocol but halted and removed from the trial record

if breaching its rule8. Yet, integral to the Ziindel trialsas the exception to the ‘hearsay'

rules allowing the admissibility of historians as expeitlenceandopinion® In contrast

to both the Eichmann and Irving trigfish e 6 best evi denced of or
largely absent from the Toronto courtroofiSubstantial in volume, and held in archives
outside Canada, the relevant primary source matgea deemed to be inaccessible to

the court’ But Canadian law allowed this evidence to be substituted through secondary
testimony, so long as the witness had both accessed the relevant material and met the
criteria of experf: According to this criteriathe expert did not have to be academically

or professionally trainedo long as s/he could prove that the knowledge held was beyond
Athe ken of the average | aymano and of
finding of the 'truth® Although Chistie challenged the probative value of both history

and historians, as part of a wider critique of their epistemic credibility, Ladké in

1985 that although d&etrsaga ndd vhiidsitnogr yl iinse 6n obte
0 Ex per t ifisldeof history ts fjust as much a field of expertise as that of pure

" Decision 60, AET, Vol. lll, p1010; Decision 67, Ibid, p1135; Decision 74, Ibid, p1315; Decision 76, Ibid,
ppl3181319; Decision 78, iid, p1345; Decision 82, Ibid, p1364; Decision 99, Vol, V, p1862.

" Ibid, Vol. I, p1041.
e Douglas,The Memory of Judgememp226227.
“See as an example of Christi-@98.s arguments, ZT 19

* See the testimonies of Arnold Friedmandlbvol. 1, pp307, 309, 31:318, 334, 336, 346; Ignatz Fulop,
Vol. lll, pp596-597; Chester Tomaszewski, Vol. VIII, pp1688, 169®6, 1698, 1700; Dennis Urstein,
Ibid, pp1739, 1742, 1746, 1747.

*Ibid, Vol. Ill, p687.

- Ibid, pp66#670. Although not legajl prescribed as such, as shown in chapter 2.
* ZT 1985, Vol. Ill, pp667671. ZT 1988, Vol. XXXVI, pp105020508.

® 7T 1985, Vol. Ill, pp667668.

* Ibid, pp687688.
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s ¢ i e*hHoweder, as similarly concluded by Judge Ronald Thomas in 1988, since
much of the material referenced and/or submitted would ordinarily qualify as ‘hearsay' it

was not admisble for the truth of its contents.

In London, although largely 'procedurally ordinary', Judge Gray was transparent in his
relaxation of procedure in favour of Irvidgln particular, Irving was able to present a
case of conspi r anceymibeysooh ntshtafiter addt nan gl r @ |
rules of evidence woul d Tleinghadmlsoessubmitteda d h |
written statement at the closing stage of the trial that not only covered issues irrelevant to
the case but excded the established evideré&r ay had al |l owed 61 at
Defence team had made O6the unexpecdangd de
subsequent crossamination by Irving, despite her responsibility for the allegations at

the cente of the litigation- Al t hough the Defence was O6pe.l
tactic é it did pl ac%BulGrayhad lipenéspecially Eniedti s a
because Irving had represented himSé¥ampton also indicated in his closing statatne

that the objections of the Defence to this leniency would have been more rigorous if it

had been a trial by jury.

However, in contrast to the Ziindel trials, the legal admissibility of history and historians
was not a subject for discussion in the London courtroom. There was no qualifying
process determining the expertise of the relevant witnesses: Christopher Browning
Richard Evans, Peter Longerich and Robert Jan van Pelt. Asr®tag they were

hi storians Oo0of t he greatest d Ratherj at the i o n ¢

beginning of their expert reports, written on behalf of the Defence, currievtam

®sSee as examples of Chri st i68sadd rgectgdbyieakid, pp687b i d, \
692.

®" 7T 1988, Vol. XXXVI, p10378.

* HRIRH, Day 9, p15; Day 11, pp1@89, 16917; Day 12, pp3B2; Day 16, pp223; Day 18, pp163:
Day 19, pp8485, 86; Day 22, pp234, 3640; Day 25, pplA3, 7374; Day 26, ppl5da57; Day 29, p168;
Day 32,pp4-5.

*HRIRH, (TB) T2, "Judgement’, paras. 3.6, 3.7.
*bid, Day 32, pa.
*Ibid, (TB) T2, 'Judgement, para. 3.7
92 .
Ibid.
* Ibid.
94 .
Ibid, Day 32, p4.
% Ibid, (TB) T2, 'Judgement’, para. 13.10.
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attested to their eligibility and signed oatresified their independencé&.Once in court

the reports were admitted as 'evidence in chief', with declarations testifying to the
accuracy of their statements of fact and fairness of opinion unchalleng€dalyy

Unlike Christie, Irving did not dispute the legitimacy of processing historical inquiry
through the medium of thelaw r t he academic credenti al s
experts. Of course Irving categorised himself as a historian and subpoeitzes to

testifyin courtto his scholarly contribution and replite.

Once in court the trials also utilised different foundations of evidence. In Israel, the
Prosecution team submitted a vast reservoir of primary documentation (1,434 items). The
Defence team also submitted primary source majdwglits volume was negligible in
comparison (109itemé’Rat her, its |l eading counsel, F
upon the document s produced by the Pro:

101

il umi nat i on & ~ dPerpeiratos tesemomnyahce speciécally Eichmannyas
also foundational evidence for both Hausner and Servatassneraccepted thahere
were obvious limitations to the value of perpetrator testimgingn that its evidete had
been taken 'in the shadow of the galloW®ut he insisted that any seifterested claims
did not underestimate its probative value and wefgfihe testimony of perpetrators still
alive, but unwilling to attend the court in Israel (because oftireat of arrest for war
crimes), was taken through overseas commission, with the balance betweete st

and probative weight similarly negotiat&d.

But, as is commonlgcknavliedged what marked the Eichmann trial as seminal was the

primacy of suvivor testimony” As alreadyestablished the foregrounding of th

* See the expert reports\atvw.hdot.org 'Defence Documents' (Last Accessed May 2017).
97HRIRH, Evans, Day 18, p19; Van Pelt, Day 9, p20; Browning, Day 16,-Bp28ongerich, Day 27, p4.

* With the exception of van Pelt, whose eligibility to present evidence of the architecture of Auschwitz and
the toxicology of ZyklorB was questioned by Irving, Ibid, Day 9, pp3Z.

* Professor Donald Cameron Watt (Emeritus Professor of Internationah{{isSE) and Sir John Keegan
(knighted for services to military history).

% 0One of Servatius' legal contentions was that Eichmann's legal privilege of full defence had been curtailed
since '"the archives of the wo\p2056.é were not at hi
“*Ibid, Vol. Iv, p1371.

2 bid, Vol. I, p204.

" bid.

Ibid, Vol. V, pp18351844, 18471849, 18531855, 18741972.

105AIthough Lawrence Douglas claims that the transition to the focus on the victims in Holoelatest
trials was prepared at tiduremberg Military Tribunals, Dougla¥he Memory of Judgemem287.
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testimonyaimed to restorthevoices of both victims and survivais the grand narrative

of the Holocaust. Although politicallystratege, it also intentionally directed the
narrative.” Crucially, it not only marked a shift away from historiographical reliance

and primacy of value placed,n t he Opaper wor k efdblt bedper
representationbut, according to Shoshana Felmanever sed Ot he | ong¢
trauma i zation of the Jew by means of | awd,
own history andproduced 6 u n wi tatcanangdl prsac¥ed narrativé of the

genocidal crime”

The Judges acknowledged that survivor testimony had been the maincfaenvitkence

in specific chapters of the genocide and of notable value and weight in ‘Stiveristhe

vast majority of witnesses had had no contact with Eichmann during their ordeal and
therefore could not testify to his specific crimes as charged. Haaignezd that since the
indictment covered the murder of millions of Jews so any witness with relevant evidence,
however geographically removed from Eichmann at the time, had probative value and

109

weight'® The Judges agreéd As already noted, the rules of dence had been relaxed

to allow the submission of experiential evidence (S.\Mbjle, andlikewise contrary to
the rules governing testimony, both its probative value and weight was revered as not

111

only dbeyond reasonable dodbut infallible. “"Asconclueé d by t he Judges:

112

simply, and the seal“o0of truth was on t hei
As indicatedin chapter two, survivor testimony was also submitted byGievn as
foundational evidence in the 1985 Ziindel trial. But the revered authority and status

santioned in Israel was not only absent in Canada but purposely challenged and

106Landsman, 6The E{d®hmann Case', pp69

“Tim col e, 6The Holocaust and Its (Re)Telling: Tl
Trials, in Debra Kaufman, Gerald Hermalames Ross and David Phillips (edBrpm the Protocols of
theElders of Zion to Holocaust Déad Trials: Challenging the Media, Law and the Acadegfyddlesex:

Vall entine Mitchell, 2007), p58. Fel magtoFelndanheat r e
the 6sacred narratived annulled the critiques of
pp236237.

108Specifically in the chapters covering 6Eastern

AET, Vol. V, p214%, but also the extermination camps, Ibid, pp22493, ghettos in the East, Ibid,

pp21532154, the foot marches, lbid, pp218465, and Theresienstadt, Ibid, pp2485%6.
109 , .

Ibid, Vol. |, p366.
" Ibid, Vol. V, p2082.

mlbid, p2056. With the exception of Avaham Gor donds evidence, wh o
involvement in the murder of a Jewish boy in Budapest, Ibid, Vol. lll, p{986H

“?bid, Vol. V, p2146.
106



derided " Likewise, contrary to its evidentigtivilegingin 1961, the probative value and
weight of the survivor voice was now equated with the testimony of all other witnesses,
including Holocaust denief$. As statedby Locke in 1985: 'lt is submitted to you that
merely because survivors have testified that they are survivors does not make their
evidence crediblé® It is hardly surprising that survivors were unwilling to haveirth
testimony similarly berated in 1988 and it was subsequently absent from the'fetrial.
Documentation was likewise foundational evidence in both 1985 and 1988, but, in
contrast to both the Eichmann and Irvingls, the volume of contemporaneous materia
submitted was minimal’ Conversely, a significant proportion of secondary material was

submitted but not for the truth of its contefits.

As shownabove, substituting for primary source material for botfCitmevn andDefence

was historian testimonyading as evidence by proxyn fact, these two trialsvisibly
representedhe transitionof evidential weight from the survivor witness1961to the
expertise of the historiart is common knowledge that tHestoriansselected by the
prosecution teamsave Raul Hilberg in 1985 and Christopher Browning in 198But

the rules also qualified the 'expertise’koibwn Holocaust deniers, in the main Robert
Faurisson (1985, 1988) and David Irving (1988), as equally competent and relevant to
those of Hilberg ath Browning. In fact in 1985, Christie specifically requested that
Fauri sson was accepted as an expert on t

wa §6Locke agree I n 1988 Irving was similarly

37T 1985. See the testimonies of Friedman, Vol. I, pp307, 3093287334, 336, 346; Fulop, Vdll,
pp596597; Vrba, Vol. VII, pp13871606, Vol. VIII, pp16071635; Tomaszewski, Vol. VIII, pp1688, 1695

1696, 1698, 1700; Urstein, Ibid, pp1739, 1742, 1746, 1747.
" 2T 1985, Vol. XXI, p40.

" Ibid, p212.

He Douglas,The Memory of Judgememi246. Faciliated by the awarding of judicial notice, according to
Kahn, O6Rebuttal versus Unmasking', pl3.

“'7T 1985, Vol. 1, 6lndex of Exhibitsoé, ppiii, vi
Appeal.

“® For identification purposes only and inclushg t he O6Auschwitz Al bumb; an
Encyclopaediad; O6Pl an of Auschwitz 116; O6Ilnternali

1978. A range of secondary material was also submitted for its probative value, including agphotaco
photograph from Vol. XXX of the International Military Tribunal (IMT); a map of Auschwitz II; and the
O6Nazi Concentration camps' fil m.

" professors Michael Kater (York University) and Michael Marrus (University of Toronto) also provided
scholarly avice. Richard Minkus (then at the University of Toronto) likewise advised in and outside the

courtroom, Hil |, 6Revisionism and the Lawdé, footr
2977 1985, Vol. XI, pp2358356.

" |bid, p2475.
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hi st areigamrd!|l ess of Thomasdé reminder to th

absolving Hitler:?

However, most distinctive to the Ziindel trials was the attempt b@ritwnin both 1985
and 1988 to have specific facts about the Holocaust judicialigatbais both notorious

and proven beyond douBit The relevant rule states that:

Courts will take judicial notice of what is considered by reasonable sign [
of that time and place to be indisputable either by resort to common

knowledge or to sources infdisputable accuracy easily accessible to ffien.

Once within the field of judicial notice the relevdattsare accepted by the law as true

and binding for the duration of the case, exempt from the usual rules of evidence and
proof and closed to rebukt&’ In 1985 Griffiths petitioned for judicial notice at two stages

in the trial (at the end of the Crownos
claimed that two specific facts met the
annihilatedf r om 1933 to 1945 because of the del
(2) 0t he means of anni hilation included
g a s s'I’ @riffiths insisted that these facts were generic in content, and, as the law
demanded, Fe the vast range of those disputed open to the jury pro¢eéRspeating
arguments over the instability of historical conclusjo@hristie insisted that judicial
notice would pr e Lodke agreedar¢his dirst fuing heaceeptes .
thatfrom the point of history6t her e exi sts wide and high
Hol o c au s t,buticondeder thatranm tide point of lawjudicial notice of the facts

requested would pl ace d&hllaanswer and deferiad’ InBig n d e |

2277 1988, Vol. XXXVI, pp10398, 10418.
27T 1985, Vol. X,pp20722191; Vol. XX, pp44424445. ZT 1988, Vol. VI, pp993010.
27T 1985, Vol. X, p2079.
"*1bid, pp2087, 2092097.
° Ibid, p2072.
127 ., .
Ibid, p2094.

128Ibid,pp2124,212—2142, O6because history is controversy ¢
Ibid, p2144; Vol. XX, p4453.

" Ibid, Vol. X, pp21882191.
*°Ibid, pp2188, 2191.
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secondruling, Locke accepted that, again from a point of law, judicial notice of these

facts would shift the 'burden of proof' to the Defetittn both cases he concluded:

It is with no little regret that, for these reasons, | decline to efifext to the

motion which | now dismis&”

In 1988 the Crown once again petitioned for judicial notice, but, after the lessons of 1985,
adapted the relevant facts to the more generic claim that, 'during the Second World War
the National Socialist regimaf Adolf Hitler pursued a policy which had as its goal the
extermination of the Jews of EuropéAfter similar arguments posed by both the Crown

and DefenceThomas ruled that the Holocauas definedwas so notorious that it was

i ndi sput abd enamoengpa&amrlaecd and on this grc
notice of its fact*Ho we v e r , he removed the referenc

not essential to the fact of the HolocalisThe jury was duly informed and instructed

that since indisputable he Cr ownd s burden of proof
Holocaust is the mass murder and extermination of Jews by the Nazi regime during the

Second WdtIl d Wwar d.

In London historians also acted as the main form of evidendeloalf of the Defence.

They likewise stood as evidence by proxy on behalf of the survivor voiceoismed

by Lipstadt: 'To have called survivors would have suggested we needed "witnesses of
fact" é to prove “fMomover, andeasyihafordwarhed loyahe s t
Zundel case, the defence team 'did not consider it ethical to subject survivors {0 cross
examination by a man whose primarmy, obj e

according to Robert Kahn, their absence also allowed the Defercalto s pense w

"*Ibid, Vol. XX, pp44604465.
"2 |bid, Vol. X, p2191; Vol. XX, p4465. Upheld on appeal, ZT 1987, 'Appeal Judgement23p8
37T 1988, Vol. VI, p995.
3 Crown: Ibid, p1003. Defence: Ibid, pp16@8B04. Ruling: Ibid, pp994.010.
"*°Ibid, p1009.
136 ,, .
Ibid, p1010.

7 Lipstadt,History on Trial p33. This decision has been criticised, Guttenpldre Holocaust on Trial

pp3063 0 8 , and viewed as inevitable as the survivor
Hol ocaust and | ts ( Ree}al(eds.),Fromthé Protaols d thékEideas oKzéon f ma n
pp5666.

198 Lipstadt,History on Trial p33.
109



emotionally compelling b'tAsalehdymoted/tioughr e di «
the relevant historians were open to examination in caulistinctive feature dhis trial

was the admissibility of historical treatise in the fornmatten reports and submitted by

the Defence as its 'evideniechief''*’ These reports 'ran to a total of more than two
thousand pages' and were accompanied by a 'massive’ volume of documentation in
support of the opinions and statements of fact preg&ht®imilar to the Ziindel trials,

this evidence was not admitted for the truth of its contdmi$ opened to cross
examination by Irving. Likewise, the totality of evidence was not necessarily submitted

for crossexamination omccepted by Gray/’

Anotha distinctive feature othe London courtroom was the formal reaffirmation of

established historiographical me t héootl . Su
l rving as a discredited historian, Ri cha
ofwor k against the dbdaccepted and | egiti ma
and inter p'? Bvamsveiifiednt héat 6.t hese O6met hodso r
transparent and unbi ased i nvestigation
reconstructh n , 6reasonably objectived i nterpr e

reference and verification, with any differences of opingameérally confined within the
limits set by the evidenc&’l n ot her words, these 'canon:
to the conventions and rules of the 'empiri@salytical’ genre (chapter one) and were

reaffirmed by all four historian experts throughout their testimny.

139Kahn, 6Rebutt al versus Unmasking', pl5. This co
inability of both history and the law to comprehend the unique evidence of sulesétionony. See chapter

two.
“°Richard Evans obavid Irving, Hitler and Holocaust DeniaRobert Jan van Pelt on the construction

of AuschwitzBirkenau, Christopher Browning dfvidence for the Implementation of the Final Solution
and Peter Longericholi t | er 6s Rol e I n The Per secutanddime of t
Systematic Character Of The National Socialist Policy For The Extermination Of TheHRIRH, (TBS)

B1-B4.

" Ibid, (TB) T2, 'Judgement, paras. 4.17, 4.11.

142See,forexample,Rampt«“nns reasoning for his omission of a ni
case on OKr i st akaminmiagcirkingdHRMH,Day 18, pp23.sThe opinion of other

hi storians on I rvingds reputati o1y, agliadledodaccusationrSv an s ¢
of preconception on the part of Evans, Ibid, Day 19, ppg9
"aAs an expert in Modern German History and an 6

Witness Report of Richard Evans: David Irving, Hitler and Holoc@sstial, paras. 1.3.6, 1.6.1.

“*Ibid, paras. 2.4.2, 1.6.5, 1.6.4, 2.4.2, 1.6.6.

145Ibid, para. 1.6.1. See as examples: Day 5, p183; Day 6; 7434, 165; Day 7, pp99, 101, 105, 124;
Day 8, pp75, 167; Day 9, ppldi21; Day 12, 106; Day 13, p135; Day 183pDay 17, pp100, 160311,
119125; Day 18, pp226, 3233, 132136, 142175; Day 19, ppl47, 4144, 5860, 132136, 138139,
167-168; Day 20, p96; Day 21, pg#l 11, 41, 169; Day 22, pp4, 23,-68, 165166, 188201, 194200;
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It is inevitable that these vagaries of legal content, form, method and objective explicitly
filtered and shaped the Holocaust both presented and authorised. Subseguently
diversity of historiographical account, finding and record distinguishes each trial.
Arguably, most familiar is the content and reach of the grand narrative presented in Israel
byHausner . More specifically, this desigr
presented a ‘criminal conspiracy of thousands' that, once officially instructed in 1941,
constituted a history of planned slaughter in which no wing of the Nazi party, depart

of the German stater country of German influence or occupation had been imritine.

A litany of evidence (including Eichmann) documented and testified to thespréad
collusionand uniformity of its perpetratioli! Yet, despite the narrative extendibeyond
Eichmann, the legal focus on his agency foregrounded specific bureaucracies (RHSA,
Department IV, Central Offices for Emigration, the SS, SD and Gestapo,), events
(Madagascar, Nisko, the Wannsee Conferemmagraphies (Hungary, Lublin, Minsk,
Riga, Theresienstadt, Warsaw), official groupings (Specialist Officers for Jewish Affairs
and German Legations) and personnel (Reinhard Heydigimrich Himmler, Heinrich
Mdller, Rudolf H8ss, Rolf @nther, Ernst Kaltenbrunner, Eberhard von Thadden, Dieter

Wisliceny).

Intentionally driven by its victims it was also a narrative in which cruelty, death and
suffering was atpervasive. If anyone in the courtroom, or wider public audience, had
been in any doubt of the degree of inhumanity charged by thecBtimsgon the stand

was Max Burger as representative witness to the brutality of the Nisko transports, Henryk
Ross as witness to the merciless conditions in the Lédz ghetto, Frieda Masia as withess
to the deportations to 'the East' and public hangingbaAfovner as representative
witness to the murder of 40,000 Jews in the forests of Ponary, Shmuel Horowitz as
witness to the shooting of thousands of Jews in the Szeparowce forest (East Galicia),
Mordechai Ansbacher as witness to the horror of TherestnBaTheodor Bwenstein

Lavi as wWitness to the o6grave of the Jev

Day 23, pp46, 48, 79, 886, 124148; Day 24, pp26, 27, 29, 31, 36,-39, 4447, 49, 53, 55, 64, 67, 69

70, 7778, 83, 8488, 171175, 184186; Day 25, pp9, 16, 123, 18%6, 167; Day 26, ppl6214.
“° AET, Vol. 1, pp62, 78, 79, 84.09.

147 .. . . . .

Official opposition was recognised in Bulg@grthe Czech Protectorate, Denmark, Italy Norway and
Romania, that had saved the lives of tens of thousands of lbdyspp96104, while the uniformity of
practice included cultural and economic removal, branding, segregation, arrests, beatingstioonditc
property, forced labour, overcrowding, starvation and seledtiish. pp283292, 308314, 356359; Vol.

I, pp563927.
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witness to the gassings at Sobi bor and
Yehiel Dinur as representative witnesses to the killing sitéshelmno, Treblinka and
AuschwitzBirkenau.” There were no surviving witnesses to the mass murders in the
Belzec extermination camp.As the Judge$ound, it was a catalogue of suffering so
Obeyond human wunderstandingdcobhat ©Ohey g
adequat e '8¥epinthesface of sudh atrocity, it was also a narrative of Jewish
resilience’™ On the stand witnesses testified that Jews had fought to survive, had been

defiant, had actively resisted and revoltéds Rivka Kuger insisted:

| point this out because the role of the revolt in this story of the Holocaust is

a relatively small one, but the effort that was made by those who rebelled was

above anything imaginabf&.

Others had escaped from camps, execution sit@sshes, transports, shootings and even

154

burial.”" And throughout the genocide Jewish aid, culture, education, organisation and

148Ibid, Vol. I, pp298301, 378381, 441447, 455465, 511514, Vol. Il, 675692, 869874; Vol. Ill, 1166
1188, 12191220, 11891194, 11971201, 12021218, 12371282, 12861304.

14glbid, pl221, and thus the submission of the 'Gerstein Report', pi2287 and the 'Polish Commission
Report', pp12311232, as evidence.

"% Ibid, Vol. V, p2146.

1ot Through active participation in youth mevme nt s, the 6Jewish fighting
underground networks.

2 As evidenced through the testimony of Dr Moshe Beisky, AET, Vol. |, p{854 Zivia Lubetkin

Zuckerman, Ibid, pp399, 40402, 406409; Rivka Kuper, Ibid, pp43233; FriedaMasia, Ibid, pp44447;

Dr Meir Mark Dworzecki, Ibid, pp450, 454; Abba Kovner, Ibid pp4E3; Avraham Karasik, Ibid, pp468

470, 473474; Avraham Aviel, Ibid, p499; Haim Behrendt, Ibid, pp58®; Dr Hulda Campagnano, Vol.

Il, pp656659; Adolf Rosenberg,bid, pp920924; Moshe Rosenberg, Vol. lll, pp101680; Arye
Breszlauer, Ibid, pp109%098; Zvi Henryk Zimmerman, lbid, ppll2226; Yisrael Gutman, lbid,
pp11531157; Dov Freiberg, Ibid, ppl1661 75; Yadbakov Bi 4d4H@8wWiit Xadlakiod, Wp
Ibid, ppl12031204; Kalman Teigman, Ibid, ppl12d211; Avraham Lindwasser, Ibid, p1218; Yehuda

Bakon, Ibid, pp12484249; Dr Aharon Beilin, Ibid, p1264; Raya Kagan, Ibid, pp1269, 1275, 1287,

1298; Shalom Cholawski, Ibid, pp134849.

*Ibid, Vol. I, p433.

As evidenced thr ough the test i meaddjDriseondMellsYadd a k o v
pp363374; Rivka Kuper, Ibid, p433; Dr Meir Mark Dworzecki, Ibid, pp4885; Avraham Karasik, Ibid,
pp473474; Shmuel Horowitz, i, pp513514; Rivka Yoselewska, Ibid, pp5b48; Dr Alexander Brody,

Vol . [ T p960; Zebev Sapir, | bi d, po9v74,; Lesl i e
Yabakov Bi s kowllL187 MichaebRodchlewnkp Ibid, §16891; Mordechairadwski, 1bid,
pl1194; Shi mbébon SA204 KalmarkTeigmaty, Ibid, ppl120@11; 2@ dham Lindwasser,

Ibid, p1218; Gedalia Be#vi, Ibid. pp13021303.
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negotiation had perseverfdAl t hough i rr el evan the JudgesEi c h

authorised the emphaisiablpd afceat" D noft hfeesreo i

Within the grand narrative of atrocity Eichmann was presented as consciously and
ideologically driven to the role ofénocidairé indeed the fione h
slaughter”’ Moreover, he had engaged in slaughter 'witteaacr mi nd é bel i e
t he right "fWhemEghnam wasdounél guilty asindictdda usner 6 s g
narrative of the 'Final Solutigrand its ‘principal offenderivas wholly sanctioned by

both district and Supreme Coults.

As already note, in the discrete contexts in Canada in 1985 and 1988 the law was not
explicitly summoned to reconstruct a narrative of the Holocaust but utilised to rebut and
unmask a narrative of denfal Although confined to the content of DSMRD, its rejection

of a systematic policy of extermination, intentional death camps 'in the East', the use of
gas chambers as killing apparatasd the total murder afix million Jews is common

denier treatisé” Likewisei t s overall presentation of
slaugh er 6 i nvented by Je wdocalécthege repatatons@c on d
Germany, is common denier chaf§feProving its 'false newstherefore acted as a
rebutt al of not only DSMRD but the genus

'*° See the testimonies of Zivia Lubetkituckerman, Ibid, Vol. |, pp39809; Yitzhak Zuckermanbid,
pp409416; Abba Kovner, Ibid, pp45865; Dr Joseph Melkman, Vol. Il, pp6®20; Werner David
Melchior, Ibid, pp637641; Alexander Aronon, Ibid, pp82332; Dr Theodor Lowenstein Lavi, Ibid, pp869
875; Dr Ernst Abeles, Ibid, pp88804; Joel Brand, Molll, pp pp10151024, 1028, 1033040, 10611070;

Arye Breszlauer, Ibid, pp1097102; Zvi Henryk Zimmerman, lbid, pp112226.
**®Ibid, Vol. V, p2082.

157According to David Cesaramjénocidaireis a more appropriate term than perpetrator 'since it foemnti

the actor with the crime’, CesaraBichmann p357.
158Landsman, 6The Ei chmann Case', p74.

159AET, Vol. V, pp21132173, 2186. The exceptions were acquittal over the prevention of births at Kovno
(count 4), AET, Vol. V, p2188; involvement in policy gaweg sterilisation (count 4), lbid; the transfer

of 16 children from Lidice for 6é6Germanizationd (
93 (count 12), Il bi d, p2194. I nsufficient euwidenc
i nto: the special 6Uni tdé tasked with eliminatin

responsible for the administration of Chemno, Ibid; the extermination process within the camps, Ibid,
p2161; and the evacuasttibon woift ht hteh ec-8atsposdbidt p216&t hoef E
For the 'Appeal Judgement' see, lbid, pp23869.

Wi th more emphasis on rebuttal in 1985 and unma:

Kahn, O6Rebuttal véd44 sus Unmasking', pp1l3

**"The East related to occupied Poland and the occupied territories of the then Soviet Union. This treatise
is confirmed in HRIRH, (TB) B1, 'Witness Report of Richard Evans', para. 3.2.16.

162

ZT 1985, Vol. XIX, pp43384344; Vol. XX, pp46184619; Vol.XXI, pp30-32, 5455. ZT 1988, Vol.
XXXVI, p10387. DSMRD has a specific chapter titl
Also confirmed by HRIRH, (TB) B1, 'Witness Report of Richard Evgresa. 3.2.153.2.16.
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de mand for proof of Z¢ndel 6s knowl edge of
publication (as well as injury to the public interest due to its content), the required
unmasking of his background and motives acted as an exposé of wider denienstratage
Consequently, despite ther o winsgstence that the Holocaust was not on trial, the

rejection of key established facts in DSMRD guaranteed an extensive investigation into

its evidential accuracy, accountability and record in both 1985 and'T988.

More specifically, inaccuracies, or simply lies, found in specific chapters of DSMRD
focused attention on the absence of a OH
an official plan of extermination), the 'Gerstein statement’ (as fallacious perpetrato
testimony), the Nuremberg trials (as sites of forced confession and torture), the shootings
by the Einsatzgruppen (as O6a massi wve f al
di scoveredd death camp i n amo negmnkd sa nd idaerny
(as faked testimony), conditions in the camps (as unexceptional until nearing the end of
the war), and the Red Cross (as officetognitionof conditions as well as the absence

of death campsf’ But foregrounded in both trials was the use of gaambers and
crematoria in AuschwitBirkenau. Despite being rarely mentioned in DSMRD (chapter

six) Christieinsistedthat there was nothing more relevant to the case of the Defence than

to prove that gas chambers did not exasitd without gas chambeitswould have been

37T 1985, Vol. ll, p676; VoIXX, pp4613 4617. ZzT 1989, 'Respondentos

*** Official Plan: ZT 1985, Vol. I, pp485, 499150; Vol. X, pp21482147; Vol.XIl, pp2757-2758; Vol.

XX, p4520; Vol. XXI, pp25, 55, 92, 10304, 108, 148, 182, 205, 212. ZT 1988, Vol. XXXVI, pp10398,
104311043. Gerstein statement Referring to the statement made by SS Officer Kurt Gerstein (typed

in French with a Zage supplement in English) to 2 intelligence officers (Derek Curtis Evans (UK) and
John W. Huaght (US) at the closing stages of the war (28 Ap45), ZT 1985, Vol, Xll, pp255@575;

Vol. XXI, pp50, 104105, 147148, 152 Nuremberg: Vol. 1, p493; Vol. XI, p2343; Vol. XIl, pp2640

2647, 272R731, 27472749; Vol. Xlll, pp28202824, 29672970; Vol.XIX, pp43084318, 43204327;

Vol. XX, pp45524553, 45624563, 45754576, 46244628; Vol. XXI, pp49, 5661, 9496, 202, 215216.
Einsatzgruppen ZT 1985 Vol. XIl, pp27122715; Vol. XIll, pp28242825; Vol.XIX, pp4327-4332; Vol.

XX, ppd448t4489, 4629630; Vol. XXI, pp25, 9294, 153, 202, 205, 216. ZT 88, Vol. XXXVI,
ppl0422, 1042-10429 Warsaw Ghetto: ZT 1985, Vol. XXI, pp9697, 99.Anne Frank: Vol. VII, p1546;

Vol. Xl, pp25782581; Vol. Xlll, pp27792780; Vol. XVI, pp36013602; Vol. XX, p4642. ZT 1987,
"Respondent 6s -45.aZC 198IN'Re p opnpd3e2n, t 64s4 -Foarbet Camps ZT 1985,4 8

Vol. lll, pp484, 486; Vol.XI, pp24772492, 25182522; Vol. Xll, pp27172727, 27312741, 27642767,

Vol. Xlll, pp2786-2791, 28142815, 2818, 2892909, 29132927, 29572960, 29862990, 2994; Vol.

X1V, pp3020-3026, 30293038, 30393041, 31863193, 32263227; Vol. XIX, pp43004301, 43374338;

Vol. XX, pp45154517, 45214524, 4527, 4530, 4532533, 46304632, 46394640, 4641, 4644645,

4646, 46504651; Vol.XXI, pp48-49, 54, 55, 96, 99, 14247, 157, 15860, 1-163, 165167, 169, 193

194, 207208, 2092 1 0 , In addition to survivor testi mony
Concentration Camps6 in 1985 as evidence-2820; the ¢
Vol. XIV, p3276. Althoughrbt ed admi ssi bl e by Locke it was rejec
'‘Appeal Judgement', pp141119. Red Cross ZT 1985, Vol. lll, pp475477, 482483; Vol. IX, ppl1930

2071; Vol. XII, pp25762578, 25872592; Vol. Xlll, pp28252845, 2987; Vol. XIV, pp3028028; Vol.

XX, pp45024503, 456H4570, 46434651; Vol. XXI, pp149, 150, 169, 207. ZT 1988, Vol. XXXVI,
ppl1042210423, 10484, 104920495, 10508.0509.
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impossible to murdesix million Jews.” ConsequentlyHolocaust historiography in both
1985 and 198&cused orthearchitecture of gassing facilities, the physics of cremation,
the chemistry of ZyklosB and the biology of humaabsorption of poisonous gas (chapter

six).**

It i s common knowledge that Christieds n
of jurors. Although jury deliberations and fact finding are withheld from public scrutiny

and verification (chapter twpdhe guilty verdicts against Zundsignified the falsity of
DSMRD and intrinsically the falsity of t|
judicial notice in 1988, the background fact of the Holocaust ash e mass mur ¢
extermination of Jews by he Na z i regime during the Sec
ruled as beyond doubBf! As Thomasinsisted whether intentional or functionally
evol ving, debates among Oreasonabl e peop

whether it had taken plac&.

In London in 2000 a similar strategy of rebuttal focused on selected false/misrepresented
statements and treatjdmut across a compilation of Irving's published work rather than a
single denier tract’ However, as already noted, a comparable strategyrésking was

not only directed at the political affiliation and motives driving Holocaust denial but
extended to Irvingds met hodol og,yRamptom <c on

provided a definition of a Holocaust denier at the very beginningeatfid:

By this | mean that he denies that the Nazis planned and carried out the

systematic murder of millions of Jews, in particular, though by no means

' 7T 1985, Vol. XII, pp26142622.

" \bid, Friedman, Vol. II, pp30470; Fulop, Vol. Ill, pp594627: Hilberg, Vol. IV, pp680916, Vol. V,
pp9381166, Vol. VI, ppl1671230; Vrba, Vol. VI, pp1244.386, Vol. VI, pp13871606, Vol. VIII,
ppl6071641; Urstein, Vol. VI, pp1738801; Leader, Vol. VIII, pp1802834; Faurisson, Vol. Xl,
p23532545, Vol. XIlI, p25552778, Vol. Xlll, pp2889-2891; Thies Christopherson, Vol. XIll, pp2979
3015, Vol. X1V, pp30163038; William Lindsey, Vol. XIV, pp3043105, 31143156; Ditlieb Felderer,
Vol. X1V, pp31663275. ZT 1988, Browning, Vols. XHKVII, p4002; Irving, Vol. XXXIIl, pp93129450,

Vol. XXXIV, pp9455-9822; Leuchter, Vol. XXXII, pp89483140, Vol. XXXIIl, pp91459274.

77T 1988, Vol. VI, p1010.

168Ibid,pplOOL—'->1006. Thomas was obviously referring to t
prominent as explanations ftre evolution of the Holocaust, which was exploited by Christie to denote

the uncertainty of historical opinion.

169 _ . . . L .

Nineteen in total and all converging to minimise the murderous apparatus and intent of the Holocaust
and to exculpate Hitler. On the subject of Hitler alone the Defence had found over 30 foundational
falsifications of the historical record, HRIRH, Day $8, See footnote 8 for a list of the relevant published
work.
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exclusively, by the use of homicidal gas chambers, and in particular, though

by no means exclusivelat Auschwitz in Southern Poland.

In mirroring the genus of Holocaust denial premised in DSMRDButtal guaranteed the
investigation of an extensive but familiar historiography of an evolving genocidal regime
(chapter four) in which AuschwiBirkenauwas once again foregrounded as a site of
exterminationMoreover it was agreed by both parties that Auschwitz should constitute

a discrete category: Consequently, as in Canad4plocaust historiography was again
disproportionately focused on tharchitecture of gassing facilities, the physics of
cremation, the chemistry of Zykle® and the biology of human absorption of poisonous
gas.”” However, in a case determined fglsehoods/misrepresentatiospecific to

Irving's published work,distinct events andevidence were also foregroundelah.
particular, and mique to the Irving casevas the focus on Adolf Hitler's continued
leadership of the 'Final Solution'. Marginalised in the Eichmann anal largely masked

by the focus on at hwe iZz¢énedne |6 Hirtilaelrs ,orldrevribn
brought Hitlerds authority over al | st ac
evidential and historiographical scrutitfyLikewise, in contrast to both the Eichmann

and Zundel trials, Holocaust hisiography was disproportionately focusedspecific
transports ofserman Jews from Berlin in 1944nd their murder on arrival in Riga, the
number of French Jews killed, the accuracy of Marie Val@otu t ur i er 6 s t es
the IMT, meetings held beten Hitler and Hungary's Regent, Miklos Horthy -(16

April 1943), Allied propaganda and the translation of camouflage landliage.

"“HRIRH, Day 1, p90.
"™ |bid, p3; Day 2, pp114.20.

mlbid, Day 7, ppl07199; Day 8, pp2l91; Day 9, pp4.93; Day 10, pp£13; Day 11, pp104; Day 13,

pp3-20; Day 14, ppd4; Day 17, pp6+70,180-181; Day 25, pp443; Day 32, pp229, 106181.
' With evidence of Hitler's leadership referenced throughout the Eichmann Judgement, AET, Vol. V,

pp2119, 2121, 2124, 2125, 2139, 2140, 2146, 2148, 2159, 2160, 2161, 2169, 2170, 721,73 81, 2183,
2201, 2204. For references to the 'Hitler Order' see: ZT 1985, Vol. XXI, pp25, 55, 92040308, 182,

205. ZT 1988, Vol. XXXVI, pp10398, 104310433.
" Riga: HRIRH, Day 1, pp39!5, 9694; Day 2, pp161168; Day 3, pp1&9; Day 4, pp8®7, 161167;

Day 16,pp102122; Day 21, ppl18398; Day 22, pp235, 88107; Day 23, ppl12426; Day 24, pp7-79,

138-146; Day 25, ppl1824; Day 26, pp231; Day 29, pp784.French Jews Day 7, pp5531; Day 17,
ppl0t102; Day 22, pp20RQ02; Day 25, ppl194, 19800; Day 26, ppa-50. Marie Vaillant -Couturier

(French Communist and member of the Resistance): Day 8;2p13ay 12, p153; Day 20, pp%H.; Day

32, ppl103105. Hitler/Horthy : Day 12, pp356; Day 23, ppl11323, 150161, 163, 18a.82; Day 26,

pp6068; Day 29, pp8®8; Day 32, ppl316, 101102. Allied Propaganda: Day 5, ppl174179; Day 20,

pp4054, 122124; Day 29, ppl0843. Camouflage language With specific focus on the established
interpretations of 06v-&33136t3h1vQ) MH{42,147148,i1186-188; Days, 3, P |
pp9-10; Day 24, pp27, 36, 401, 819 5 ; and OGausrottung®00pDayutmpp28t end,
35, 3739, 4247, 5356, 111112, 168, although Gray paid little attention to the arguments in his
‘Judgement’.

116



Mirroring its defeat in Canad#he genus of denial was rejected along with the evidence
and narrativennofhiist g edlue aatt i § Graytouedthatrav i n g ¢
6convergence of evidenced supported esta
omissions in the background fact judicially noticed in Canat&nowledgedthe

common definition ofie Holocaust as”

the attempt by Nazi Germany, led by Hitler, to exterminate the Jewish
population in Europe, which attempt succeeded to the extent of murdering
between 5 and 6 million Jews in a variety of ways, including mass gassings

in camps built fothe purposé”

Gray likewise defined a denier as someone who repudiated this background fact and
found that there was no doubt t hasemiticr vi n
and racist and ... associates with right wing extremists who pronembl a z i 'S mo .
Although there is no legal precedent in Anglmerican law defining the 'objective
historian Gr ay had based his findings from ¢t
0di spassi-minmd & ddo ba) Hedustarian andl subsequentljound that

l rving had o6for his own ideological reas

and manipul ated '

hFor ghte eamie @eologica veasdns, rhis &rdors'
converged 'to exonerate Hitler and to reflect Irving's partisanshipf t he N'& z i [
Although there is no legal precedent in Anglmerican law defining the standards of
historical scholarshipGr ay agreed with Evans' concl us
6fell far short of the suantas tNerDefenbed . e x |

team had substantially provenitscasend t hus 6t he defente of

More discretely, in Grayods endor sement a
researchao, t he Def enc eotonleaahmviny keghl santtisnoof s u ¢
“This 6converfgiernnceedd twharso ucgchrno ut Graybs '"Judgement

‘Judgement’, paras. 5.:51122, 5.123%.150, 6.166.22, 6.236.38, 6.736.105, 7.153.24.
mlbid, para. 8.3 and taken from (TB) B1, 'Witness Report of Richard Evans', section 3.1.

“"Ibid, (TB) T2, 'Judgement, paras. 8.3, 13.167.

1e Ibid, paras. 7.5, 13.24, 13.29, 13.41, 13.51, 13.55, 13.76, 13.77, 13.80, 13.83, 13.84, 13.87, 13.91,
13.126, 13.151, 13.167. The 1l ack of precedent i s
YaleLaw Journaj 110:8 (2001), pp1531, 1539.

""HRIRH, (TB) T2, 'Judgement, para. 13.142.
180Ibid, para. 13.51. Once again, the |l ack of prec:t
1539.

"'HRIRH, (TB) T2, 'Judgement, para. 13.168.
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the 'empiricistanalytical' genre of historiography but presenting ithesuncontested

method of the historian's craft.

Although all four courtrooms authorised and reaffirmed the facts of both specific
historiograples of the Holocaust and its overall genocide, the diversities of case
continued postrial in their acclaimed outcomes and reputations. The Eichmann trial was,
and continues to be, celebrated as a Otri
the cestruction of the European Jews irtee emblematic event of the twentieth

c e n t ‘{iindgedlit has long been credited with creating "the Holocatis€onversely,
conventional wisdom records the Ziindel trials as a contradiction of their didacti¢’aims.
According to Lawrence Dougl as, both trial
dramaturgy as a means of 'BMadretspedfisadyiinthg t h e
safeguarding of its own rules, these trials were prime examples of how tbédaviails

to do justice to the very history it has been enlisted to prifdntcontrast, the London

trial has been designated as a disciplinary and didactic successpdsted irthe 'Daily

Tel egraph': &é6The | rving catheNurenabergtdbomals f o
or the Eichmann tr i afAcariugtofDavidHiesktproduced g e n
a newly authoritative narrative that reaffirmed academic historiograpHy.D.
Guttenplan concluded that the facts of the Holocaust weke 'safer, while its
‘Judgement’ was heralded by Evans as not only a victory over Irving and the narrative of
denialbut 6a vi ctfoorry hfiosrt ofriisctadr yt,r ut“hltwasnd hi
also a victory for historians amdnfirmed that thélolocaust was safe in tindhands. But

of specific interest to the history disciplinies authorisation of established (empiricist)

mlbid, (TB) B1, 'Witness Report of Richard Evans', para. 1.6.1.
163 Douglas,The Memory of Judgememl78.
1 bid , p6. Dan Mi ch baWe AgreefiWihat &/e Are TalkicgaAhositPi@ocaust

Studies: A Journal of Culture and Histor20:1-2 (2014 , pl24. Fel man agrees,
pp233, 234.

185Kahn, ORebuttal versus Unmasking'.

160 Douglas,The Memory of Judgemem225.

"’ Ibid, p256.

leader, 6The MailyTeldgrapt1d Apyil 200G n 6

** David Hirsh, Law Against Genocide: Gmopolitan Trials(London: GlassHouse Press/Cavendish
Publishing, 2003), p138.

190Guttenplan,‘l’he Holocaust on Trialp307. EvansTelling Lies About Hitlerp270.
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craft was specifically cel ebr at ed as 0a tri umph e

by

iirresponsibilityo of postmodernismb.

The focus on the diversities of the Eichmann, Zindel and Irving trials therefore confirms
their applicability to comparative research of the histavy relationship irpractice At
facevalue,they all join the history and record of successful litigation cases involving the
Holocaust. Therefore, despite the identified challenges to its evidence, narratives and
intended lessons, the implication is that each courtroom acted as an appropriate meth
of historical inquiry. However, as already indicated in chapter two, a body of secondary
literature challenges this conclusion. A close reading of the daily recorded transcripts of
thefour trials likewise identifies a range of limitations of histangking integral to each

legal form. Prior to the intended original research of the hidsayrelationship, it is
therefore pertinent to examine the contribution each of the four trials have made to the

existing '‘consensus of critique'.

As notedin chapte two, and despite its notoriety, critics have long identified legal flaws
in the Eichmann triaMore specificallyym addi ti on to the rel axi

(see above)Hausner was allowed to reconstruct a grand narrative of murderous events

inwhi ch Eichmann &édhad I ittl e or,o6nmoutchhi nogf ti
i rrelevant to the c¢criminal activities of
framework ... matters thafFurtherbreabes dof e6 d i
processd included tfthecosmusicaterclines df@encerandt o r i

foreign observer, obstructing the Defence from calling its own or cregamining
specific prosecution witnesses, and preventing Servatius from intervieveimg&nn in
privatg until a threat to resign as Defence counsel forced the government to

ibackt®racko

It hasalreadybeenacknowledgedhat extrahistorical and extrdegal interests directed
and governed the triégdee aboveDrivenbyd n at i o o @ lynény kadeacgnmented
on the political (mis)appropriation of the trial and especially the role of the then Prime

“'Patrick Finne Yy, 0 B e y o nJburnal tofeCorfemgotanmy tlidt@yOorl (20, me nt ? 6
p158.

192Landsman, 60 The Ei chma Eichm&ais &etusalep32Z. 0, 80. Arendt
“*Birn , OFi fty Ye arWrtng Histayr p4;, Weifz,4Gd2gn HaSNnEr'sppa®., The

quote was taken from the record of an Israeli cabinet meetldgpher May 1961 (ISA, 12969/11c), Ibid,

p38.
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Minister BenGurion.™

It wasthe conscious decisionf both BerGurion and Hausner

that the grand narrative of Jewish suffering would beudpnb to trial even if it took
precedence over legal formaliti€5Both also agreed that the prevailing criticisms of the
Judenrate would be absent from this narraffvBen-Gurion also utilised the media to

give the trial and its message national promieewvg t ed Hausner 6s open
‘commented liberally on it* In turn, Hausner reported on the trial directly to Cabinet
meetings.® Party politics also played a role in witness selectidArendt subsequently
accusedBenGurion of orchestrating & s h ahet étended to not only educatend
embarrass he @A nat i o nlutopefthattjustiied the asthbtisbment of a Jewish
state that *¢ShelikevisdrindetHausrercad & . g o v -appointed n t

a g e fi In the face of such ovepolitical drivers Stephen Landsmasuggestghat it

was only through the diligence of the Judges, and particularly Presiding Judge Landau,

that justice was seen to have prevaitethe Israeli courtrootfi-

Critics have likewise identified the limitatien of the triakd historiographical
compositiors and findings. It is noted that, however grand the intended narrétre,
Eichmann triaheglected the distinctiveness of the Holocaust, confined its interpretation
to an intentionalist lengnd reconstructean account of Jewish resistance and survival
that was not only misleading but silenced alternative experiences and ignored the role of
Jewish complidiy ( h o we &°BIt alséd gecoestructed misleading and partial
accounts of the complexity of perpaion, with Hausner, ashownin chapter two,

194WiIson,Writing History, p4. See also: CesaraBichmannWe i t z, ' Gi deon Hausner '
After ' ; Lands man, 6 T h e argdas cdhatmBe@®urion did :ia recogni¥eathd o n k a

significance of the trial as early as Hausner and remained more pragmatic since concerned about its impact

on relations with then West Germany. Yablorikhe State of Israel vs. Adolf Eichmapp4654.
195

Ibid, p37.
" pid.
“Bi r n, OFi fty Gesaanigichmahrp2s6 and reaffdnsed by Weitz, 'Gideon Hausner’,
p44 and Landsman, 6The Eichmann Case', p85.
198Weitz, '‘Gideon Hausner', pp3B.
9B rn, OFifty ¥4bars After', ppdd4l
200Arendt, Eichmannin Jerusalempp910.
* |bid, p266.
202Landsman, 6The Eichmann Case', p 139.@Convevgely, Bem c onc
Gurion has been identified as a 6herodé for not C

devisingctitse®dcotrrategy to the exclusion of spec
survivor voice at the IMT, Kaufmaet al, From the Protocols of the Elders of Ziqup75, 77.

208 Wilson, Writing History, p3; Tom LawsonDebateson the HolocaustManchester: Manchester
University Press, 2010), pp®2L, 271300; Weitz, 'Gideon Hausner',pp317 ; Lands man, O6The
Case,pp88 7. An obvious r ef er enc eThaDrowred andtbe Shveidaris.6 s " G
by Raymond Rosenthal, (London: Abaci989), pp251.
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reinforcing the then ‘fashionable understanding’ of Nazi perpetrators as 'depraved
criminals', while casting Eichmann as én
kil ling mac hi®fiAsRuthBttihadimn afyed thearsjor problem'’ in the

trial was 'the discrepancy between Eichmann's real role and the exaggerated image created
by Hausner’” In effect Hausner was not interested 'in the real EichnfahHausner

also ignored facts already found by prosecutors in Gerfiafgus, by 1961, a level of
historical knowledge existed that could bawore accurately informed tiiReosecution

in Israel, but there was 'no sign that Hausner was much inclined to mestice weakness

of his case™’ Beyond the courtroom the misleading narratives continwigd Eichmann

largely reconstructed through the lens of Hannah Arendt as 'the epitome of the totalitarian
man'; a depiction which 'helped to shape the way in whickrg&ons of historians and
thinkers conceptualized the Third Reith'ln turnit is argued that her account of the

proceedings 6has comé° to overshadow its

But perhaps most controversially, critics have also identified flaws in its féted victim
driven narrative. A alreadymentioned at the legal level it was neither pertinent to the
witnessing of Ei chmannds cri me% Hawever esse
since largely unfettered, this narrative was not only prejudicial to Eichmann but
'hamstrung' his couns®&f.As confirmed by the transcripts, once admitted as evidence
Servatius rarely challenged or questioned the Prosecution's witAédsesourt he
justified his appr oac houtargualdyrorcs facedovih this o r t

suffering it is more |ikely that he did
204CesaraniEichmanm p3. Landsman, 6The Eichmann Case', p 8
205Birn, OFi fty Years After ', pa71l.

? |bid, p450.

207Through investigations <carried out by the @ACen

(Ludwigsburg) since 1959, Ibid, pp44i560.
?® |bid, pp448449, 473.
209 CesaraniEichmann p4.

210 Especially in Europe and the US, Lawrence Douglas, 'The Didagak Filtering History and
Memory into the Courtroom’, in David Bankier and Dan Michman (edslpcaust and Justice:
Representation of the Holocaust in Rugar Trials(New York: Berghahn Books, 2010), p22; Felman,
6Theatres of Justiced, pp210, 211.

211Acknowledged by Hausner after the trial, Gideon Haushustjce in Jerusaleifiondon: Nelson, 1967),
p291.

212 Lipstadt,The Eichmann Trialp87.
213 Asking only for points of clarification from 21 witnesses.
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sympathy for thenf" Crucially, ashighlightedby Arendt, the submission of testimony

t hat had no direct l'ink to Ei cebsma ben es
i r r el “&Qoavarsely,.however seminal in its restoration of the survivor voice, the
expectation and process of 'bearing witness' was not without cost. Several witnesses were
emotionally traumatised both prior to and during their testinfiSmyost visible was the

fainting of Yehiel Dinur (a survivor of AuschwiBirkenau) and the halting of his
evidence.’ Likewise, however evidentially privileged, others assumed their credibility
was under scrutin§/’ Thus, in contrast to the attention placedoh e | awds i nabi
justice' to the experiential evidence of the survivor voice (chapter two), Birn has
challenged the assumed empowerment of those who testified at the trial, while Landsman
agrees that the impact of testifying continues to beneeiddequately considered nor
explicitly recognised:’ Beyond the Eichmann trialhe adoption of Hausnesv i €t i m
d r i wedsel dsuccessiveerpetrator trials has not only shifted attention away from the
criminal activities of the accusetut has yieldd protracted investigations as well as
flawed and questionable resuftsYet, the secalled'Eichmann stratedy continues to
'seduce prosecutof' . Thus, despite its invaluable contribution to the "human story of

the Jewish victims' suffering”, the Eiclarm legacy is contestéd.

In contrast, the critiques of the Zindel trials have never been challenged. Despite
reaffirming the falsity of deni er treat
conclusion that Canadian court procedures and rules impededréchlgeckoning with

the Holocaust” As indicatedabove, although successful in finally bringing both Ziindel

and denier treatise to trial, s.1&8fowed Christie to focuattention on the facticity of the

214AET, Vol. V, p2056. Servatius had suggested that the witness statements be waived but the Judges ruled

that their evidence had to be heard in [|ight of
p366. Landsman, 6The Eichmann Case', p96.
215Arendt,Eichmann in Jerusalenp225.

216Birn, OFi fty Years After', p4®7; Landsman, O0The
2" AET, Vol. Ill, p1237.

218Landsman, 6The E®x hmann Case', pp94

219Birn, OFi fty ¥Mé&drs LAfmtdema,n, ppd e &&anple, restifiying Cas e
does not resolve the trauma of surviving, while,

at coming to terms with or even the liberation from traumatic memory is intentionally denied, Zoé Vania
Waxman,Writing theHolocaust: Identity,Testimony, Representatig@xford: Oxford University Press,
2006), pp1516, 118119, 159160.

zzoLandsman, 60The Ei-l®h mann Case', pplo0O0

**! Most recently in International Tribunals. Ibid, p109.

222 Lipstadt,The Eichmann Trialp 192.

223 Wilson, Writing History, p53.
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Holocaust from the outset, whildenier strategyand tactic largely reduced its
complexities to mechanistic narratives of gassing and incineration capacity andttility
AuschwitzBirkenaul n contrast to the Eichmann tri
pr oc es s terigiRapplitaton glegalprotocol, and especialthe ‘hearsay' rules

not only challengedbut intentionally confined and even rejectedhe evidenceof the
Holocaust Indeed the 'hearsay' rule acted as the Defence's "controlling ffopetn

when exempted from its protocol, themissionof establishedistorian evidence and
testimonywasnot only restricted but its value and weight wadserently diminished. As
recognised in chapter two, historieaipertisevas explicitly downgraded to secehdnd
‘opinion’ rather than firdhand fact, and thereforgewed asa weaker form of evidence,
while the qualifying rules | egitimated t

l inesd as est®™blished historians.

Most notably andcontrary to its intentionthe request fojudicial notice of the central

facts of the Holocaustllowedits authorityto be further challenged and undermined.
Despite Lockeds insistence to the contrar
doubt over its reputable facts, and, however regreifd,e r i ousl y wupset t
of t h®Canverisedyi 6 . provi ded 6a major prdpagan
Although rectified in 1988, the facts judicially noticed in the retrial reduced the
complexity of the Holocaust to mere backgroundirigon. Furthermore, the specific
removal of the reference to policy may have been legally relevant (as pertinent to the
"facts in issue') but Thomaso6é claim that

was simply wrong.

Explicit blamehas ong been apportioned to Christi
and historical evidenc®’ But, arguably, this was his function as defence counsel. Blame

has likewise been assigned to the Crown, especially in the 1985 trial, in which the primacy

of rebuttal placed an inevitable focus on the Holocaust instead of Z{ih@eiffiths has

also been specifically blamed for failing to petition for judicial notice at the very

224 Douglas cited in Ibid, p54.
#257T 1985, Vol. XI, p2475.
%2 |bid, Vol. X, pp2188, 2191; Vol. XX, p4465. DouglaEhe Memory of Judgemem224.

227Kahn, 6Rebuttal versus Unmasking', pl2.
228Douglas,The Memory of Judgememp225 241.
229Kahn, ORebuttal v43 sus Unmasking', pplo
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beginning of the 1985 tridl’ Yet, the actual staging of the petition was immatétial.
Rather, it was the selected facts themselves that were at fault in a case in which those
petitioned for notice were centralttiosein issue'. It is suggested that Griffiths especially

erred when raising judicial noticesacondime. The legal justifiations for théirst ruling

had not changed and therefore rejecticseeondtime was inevitable. At the retrial in

1988 the strategy of rebuttal was retained by Pegbsibit was accompanied by a greater
emphasis on unmasking Ziindel's political agéfidaccording to Kahnthe shift in
emphasis resulted in a | ess controversia

statement againdt Holocaust denial 6.

Outside the courtroom blame has also been apportioned to the media. In 1985, amid a
glare d press attention, newspapers reported the points made in'bowever false or
ludicrous, and often without correctiofi: Headlines created the public perception of
controversy and douptvhi | e providing 'an air of | e
According to Alan Davies, disbelief in the Holocaust ‘was portrayed as a perfectly
reasonable position’, with every discrepancy, however irrelevant or trite, aired as a
'revisionist' victory”® Some Jewish commentators also viewed the media attention
awardedto Ziindel as 'an obscenify.Yet others, including key prosecution witness
Rudolf Vrba, were undaunted since: "It's inevitable that any crook gets publicity when
justice catches up to him. That's the price of freeddhiri. 1988 public reporting of the

trial was initially banned by Thomabut media attention never reached the heights of
interest shown in 1985 Although publicity to Holocaust denial was subsequently
curtailed, Leonidas Hill argues that the suppression of news of the trial left interested

citizens 'uninformed about a matter of public and educational interest to a democratic

i1 , O0Revi si oni sm d&Redb utthtea | L avwebrDsugisd, The Metaeshafi ,.n g ' ;
Judgement

231Hi||, O6Revisioni sméRebuthal LywplRupl Unmiiastkn ng' ,
232HiII,ioﬁrRiesx/rhsand Pibe Kawd, pmR2bButtalldver sus Unmas
2 |bid, p3.

“*I'bid. Hill, 6Revisionism and the Lawd, p31.
235Ibid, Kahn, ORebuttal versus Unmasking', pp3, 1
236Davies, O0A Tale of Two Trials', p86. Kahn, O6Reb
“*"Hi11, 6Revisionism and the Lawd, p23.

?%® A survivor of AuschwitzBirkenau (then known as Walter Rosenberg) and imprisoned from June 1942

until his escape (with Alfred Wetzlernos April 1944V r ba quoted in Hill, O0Revi
p23.

**Hasi an Jnr., '"Canadian Civil Liberties', pb52; HI
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society"”’ Despite the furore surrounding the media coverage, the overall impact of the

trials on public interest and knowledge has been difficult to calctitat#hough a broad
section of Jewish representatives supported the &mal welcomed its verdictmany

m 242

Canadians suspected the price of conviction had beerhigh™.

In contrast to both the Eichmann and Zurntdels criticism of thelrving trial has been

rather muted. Yet, notwithstanding its celebrated victories, the trial was not without its
fl aws or risks. Most notably, despite Ral
trial, legal process, as in Canada, blurred the intended focus on Irvingraatened to
confuse the public audiené8Many commentators assumed that not only the Holocaust
but 'History' itself was on trial, or perhaps they were witnessing the site of a new
'Historikerstreit”** Also, as in Canada, historiographical focus anfutisin London was
guided by and submer ge & Comsequbnitlynover a genod af s ma
32 days the genus of Holocaust denial was played yattagain to a worldwide
audiencé.’ Irving subsequently forced established historians to judiifyh their
competence and craft, and, through hostile eexssnination of their expert reports,
controlled the content and discussion of their testimony within 'a fog of uncerfdinty'.
Outside the courtroom, media headlines reported claims made by kieingng
established facts of the Holocaust, and gave voice to those arguing-éharming the

claims behind the genocide will be no bad thing', or those decrying its privileged status

in 'modern public memory’

?°bid, p31.
! Ibid.
?2 Cited in Hasian Jnr., 'Canadian Civil Liberties', p55.

243HRIRH, Day 1, p101, By 11, p9. Examples of media confusion include: Sarah Lyall, ‘At War Over the
Holocaust'|nternational Herald Tribungl2 January 2000; Douglas Davis, 'Holocaust on Trial in London’,
JerusalemPost 11 January 2000; Ne al sAlstorians'The Olserverld. a st B
January 2000.

**For exampl e: Ascherson, 6 loaahan FReadtantdJoert 78ifWhede t | er &

History is on Trial'The Guardian 5 February 2000; C ITherGaardiay (62), , 60Juc
1 April 2000. See Evang,elling Lies About Hitleras background to a range of public misinterpretations

of the trial as well as a number of issues raised by commentators on both history and the Holocaust, pp28
33, pp202205, pp248255 and pp 25865. Notetat t he main title of Li pste

MHistoryonTriab as was Ch aTelting Lies About HitleEv a n s
245

Deborah Lipstadt b ThéNetw ¥orkEimeSumlayrBaok Reviéwa8 Afprjl 2011.
See:www.nytimes.com/2011/04/10/books/review/excetp-eichmanatrial-by-deborake-

lipstadt.html?pagewanted=all& r=@ccessed 2 May 2014).
246

HRIRH, (TBs) T9-12, 'Press Clipping's provide an overview of international media coverage of the trial.
247Guttenplan,‘l’he Holocaust on Trialp164. EvansTelling Lies About Hitlerp202.

% See the coverage of Harry Arnold, 'Slaughter of Jews by Gas 'Never Hdppiésterians' libel trial
claim',DailyRecord 18 January 2000; Tim Jones, 6lrving | n:
The Timesl9 January 2000; Special Report, '‘Gas Chambers "That Never WWheeGuardian27 January
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http://www.nytimes.com/2011/04/10/books/review/excerpt-the-eichmann-trial-by-deborah-e-lipstadt.html?pagewanted=all&_r=O
http://www.nytimes.com/2011/04/10/books/review/excerpt-the-eichmann-trial-by-deborah-e-lipstadt.html?pagewanted=all&_r=O

Civil law also threatened to awarcedibility to both Irving and his treatise. Mirroring its
criminal counterpart, the court not only admitted both denier account and Irving's ‘chain

of documents' but awarded them with equal probative value (however lacking in probative
weight once crosexa mi ned) . Li kewi se, despite his
method and narrative of denial, Gray awardathority to Irving's expertisédentifying

his knowledge of the military history ¢he Second World Waaas o6unpar al |l el
Evans' negativessessment as 'too sweepifighlthough forced to testify on behalf of

Irving, Professor Donald Watt similarly accorded him a degree of authenticity when

publicly claiming:

| have a very strong feeling that there are other senior historical figures,
including some to whom | owed a great deal of my own career, whose work

would not stand up, or not all of whose work would stand up, to this kind of

examinatiorf."

Some observers were ‘impressed’ by Irving's perfornfahtkus, while also forced to
testify on kehalf of Irving, the military historian, Sir John Keegan reported:

He is a large, strong, handsome man, excellently dressed, with the appearance
of a leading QC. He performs well as a QC also, asking, in a firm but
courteous voice, precise questions wideimonstrate his detailed knowledge

of an enormous body of materfal.

Moreover, while the 'Judgemefdundt hat a O conv e rrepiirmedthe of e
facts of established Hol ocaust historiog

of a lack of contemporaneous documentation relating to the foundational subjects of gas

2000, HRIRH, (TB)T9 and T10, 'Press Clippings'. As an example of those suggestxamanation see
Christopher Hitchens, 'The Holocaust Revisit&@rkshire Post18 January 2000. For critiques of its
‘privileged status' see Evarizlling Lies About Hitlerp266 and chllenged by David Cesarani, 'History

on Trial', The GuardianG2), 18 January 2000, p{8L

*YHRIRH, (TB) T2, ‘Judgement, paras. 13.7, 13.8.

260 Ibid, Day 7, pp423. Watt also contributed an article Ttne Evening Standaran the day of the
Judgement argugn that 'History Needs Its David Irvings', 11 April 2000, HRIRH, (TB) T11, 'Press
Clippings'.

2ot Evans,Telling Lies About Hitlerp207.

?2 John Keegan, 'The Trial of David IrvingAnd My Part in His Dowrfall', Daily Telegraph 12 April
2000.
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chambers as killing centrés.He also agreed that documentary evidence igafihg

Hitler in the systematic shooting of Jews was 'sp&fd8tay likewise found that Irving

had made oOvalid commentsd about the unr el
survivors and camp officiaf§’ Although common limitations of the histan's craft,
these conclusions threatened to infer do
evidence of mass extermination of Jews in the gas chambers at Auschwitz was

compef® ingé.

More generally, despite analysis of the-ptal documentation indicating that Irving

could not win, there were no guarantees that this ‘just' case would inevitably Bfésail.

Li pstadt | ater admitted, the Defence teal
British libel system, we mightlos#een t hough t he f*4ldkevise,wer e
there is no guarantee that the 'fog of uncertainty' deliberately devised by deniers will be
inevitably exposed. Gray, for example, raised the possibility of Irving being 'honestly
ant-Semitic and honestlgxtremist' in the closing stages of the trial, which implied that

he had not understood, or been convinced by, Rampton's linking of antisemitism and
Holocaust denial’ As Kahn observedvhether rebuttal, unmasking, or both, looking to
litigation as a meanof combating Holocaust denial is inherently problenfatit.not

only exposes Holocaust historiography to the lies of its pqlitiasforces historians to
engage with O6an opponent who 1Is free toc
war r &ntttheréforer i sks an exchange that O6mai nst

nev er ™ Asilang cautioned by Lipstadt, it also threatens to award a degree of

268 HRIRH, (TB) T2, 'Judgement’, para. 13.73. With Gray's support of the ‘convergence of evidence'
recorded in Ibid, paras. 5.1:-61122, 5.123%.150, 6.166.22, 6.236.38, 6.736.105, 7.153.24.

254Ibid, para. 6.27.
?*°|bid, para. 13.74.
256Ibid, para. 13.71.

" See Lynne HumphreyCourt 73: A Political Propagandist ReveaedMA Dissertation: Royal
Holloway, University of London, 2000) for a detailed analysis of thetqigé material. DouglasThe

Memory of Judgemenp 5.
**Deborah EThe HolgoasugtFaodntMemods to Material Evidence. How Can We Know and

Understand What Happenéd Publ i ¢ Lecture, Richard and Susan
2006. An Irving win was also considered in the media by Ascherson, 'Last Battle of Hitler'safistori
The Observerl6 January 2000; Walter Reich, 'Look Again: This London Trial Is Not About the Holocaust',
International Herald Tribung20 January 2000; Jonathan Freedland, 'Let's Close the BhekGuardian
12 April 2000. HRIRH, (TBs) T4.1, 'Pres Clippings".
%9 |bid, Day 32, pp464s.
ZGOKahn, 6Rebuttal versus Unmasking', p4d.
261, .
Ibid', p9.

?2 |bid. See also Dougla¥he Memory of Judgememp255256.
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legitimacy to the narrative of denial, with the very act of engagement implying its claims
are simply aother point of view:’ The Ziindel trials may serve as exemplars of this

critique but the Irvindrial presented similar opportunities and threats. And, regardless of
their legal and public defeats, it is evident that neither Irving nor Zindel have been

silencedwhile the falselaimsconstiuting Holocaust denial continte be propagated:

Notwithstanding the flaws indicated in these familiar critiques, engagemenheidaily
recorded transcripts specifically reveal that, whether relaxed or prottgdudanary, it

is legal process itself that posed the biggest threats to botksthblishedacts and
narrativef the Holocaustas well asmy intended lessons. Manifest in legal submissions
from the outset, to consistent wrangling over evidentimhiasibility, the adversarial
crossexamination of witnesses, and, in the cases of both Eichmann and Zindel, regular
recourse to judicial ruling, the Holocaust was not only variodistyo o butentsked and
submerged in the vagaries of the legal form. Magably, the Eichmann trial audiences
were not only inundated with the submission of 1,434 pieces of documentary eyidence
but had to attend f@nd comprehen@n accompanying dialogue of explanation, dispute
and ruling”™ Indicative was the convoluted loete over the admissibility of the 'Sassen
Document®* Comprising photocopies of transcripts of 67 tapes of conversatietts
between Eichmann and Willem Sassen in Buenos Aires over a period of 4 months in 1956
to 1957, this one item of documentary evide confronted the audience with not only
opposing accounts over the accuracy of its content but discussions on evidence of a direct

statement rather than 'hearsay’, the organisation and transfer of the recordings to

268 Lipstadt,Denying the Holocausppl1%#19, 2212.

204 Largely online and more recently brought to public attention in Greece through Parliamentary
representatives of the néascist party 'Golden Dawn'. See also Kaufratal, From the Protocols of the
Elders of Zionin which the persistence of antisemities and rumour is both derided and lamented
regardless of the numbers of times they have been brought to trial and defeated.

% For example, thexplanation of such as the executive instructions from Reinhard Heydrich, issued in
1936, detailing the procede of inter and intr@epartmental communication, AET, Vol. I, p271; minutes

of a meeting held in Berlin, on 21 September 1939, chaired by Heydrich and attended by high SS officers
including Eichmann, to discuss the ghettoisation and removal of Jew$ttamd, Ibid, p314; 18 reports

sent to Eichmann, each relating to a transportation of 1,000 Jews from France and selected because they
were representative of the deportation process, Vol. Il, ppS93 Disputes: over Rudolf Hoss'
handwritten autobiograplstatement (1946) and memoirs, Ibid, pp24B, 256; two orders of execution

by 6shootingd si gned-342;ythe KasethemRepant, Voll It ippB980; php 3 4 1
testimony of 2 witnesses sterilised at Auschyittkenau (held in camera), Volll, pp11951196.

Rulings;on t he submi ssion of Dieter Wi slicenys®d repor
60Polish Bulletind containing H°®ssd autobiography,
p366; the admissionfawvitness testimony on sterilisation and in camera, Vol. lll, p1196; and exhibits

containing evidence of Hoss, Ibid, p1312.

208 Ibid, pp13231340. Sassen was a Dutch journalist and former Nazi Party member and volunteer in the
Waffen SS. The joint aim had &e to ‘publish a book on the role of Eichmann in the persecution of the
Jews o, Il bi d, pl1337.
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transcript, the relevance of Eichmanhandwritten and typed correctiongand the
admissibility of unsigned statements prior to indictnf&ritikewise, convoluted debates
surrounded the admissibility of a range of documentation relating to Dieter Wisliceny's
statements (Eichmann's deputyhen imprisoned in Bratislava (194&nd testimony to

the IMT (November 1945ns well as accompanying affidavits by Smith W. Brookhart
(USA official at the IMT) as authenticatidhi. In amongst confusion over the exact
document being referred to in the enguilebateshe court audience had to contend with
disputes over Wisliceny's credibility as a witness, the 'self interest' motives of those 'in
the shadow of execution’, hostile opinion, perpetrator collusion in drawing up ‘a common
line of defence'and the admissibility of shortened versions of statements, written
opinions and those expressed retrospectit/éfven when documentary overload was
intentionally 'relieved' by survivor testimonthe retelling of personal experience was

not only harrowing in content but also added to deasity of evidential procedufé.
Consequently, Blusnewasr egul arl'y reminded to &6brief

to testifyd in olrudoeus Ydoe toapirlutne any super:

Similarly, in the Zindel trials, audiences were subjected to consistent wrangling over the
admissibility of a range of evidence, however minimal in comparison. Indicative was the
Crownds request i n 1985 t be 'NamlComcentratian f i |
Camps'. This one item of evidence forced audiences to foléowl comprehend
arguments on not only the relevance of its content but the probative value of edited
material, added and anonymous narration, photographic representatioscripts

sanctioned at the IMT, the concepts of impartiality and prejudicial, and the accessibility,

archiving and criteria of a public documéfitLikewise, the Prosecution’'s submission of

?*"|bid, pp1323, 1328329, 13301336, 13371338, 1353. Since the interviews had been publishédfey
magazine in November 1960, while Eichmann was being intdedgibid, ppl1325.327, 133601333,

1335, 1353. The vast majority of the transcripts were typewritten (on 3 typewriters) alongside 83 pages of
handwritten notes verified by an expert (Inspector Hagag) as Eichmann's handwriting. The Prosecution had
subsequedty organised the typewritten transcripts into 16 files, corresponding to the sequential tapes, and

Eichmann's handwritten notes into File 17.

?%® AET, Vol. I, pp194206.

?*° |bid, pp195206.

210 CesaraniEichmann p328. Lawrence Dougla$he Right Wrong Man:ahn Demjanjuk and the Last
Great Nazi War Crimes Tria(Princeton: Princeton University Press, 2016), p71. Conversely, the
documentation sessions acted as a buffer to thi

di sclosures6 Pdl rmhaumand aheeotcartsy ,0f Justiced, p226.

2 AET, Vol. |, 270, 366367, 397398, 466; Vol. I, pp583, 797, 799, 800, 827, 851; Vol. Ill, ppk187

1188, 12351236, 1237, 1271279.
2277 1985, Vol. X, pp2192287.
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a copy of a bulletin by thénternational Committee of the R&fos® (ICRC) forced
audiences to grapple with debates surrounding various sections of the 'Evidence Act’,
relevant precedents relating to the admission of 'hearsay', 'defective’ and ‘reasonable’
submission notices, the definitional provisions of a ‘récang credibility of editorial
comment, 'inculpatory/exculpatory sentencast repeated arguments over anonymous
authorship, 'competent and compellable’ authentification (Rene de Grace) and records
made, disseminated and stored in the 'usual and oydinarse of businesg’ In both

1985 and 1988 the volume of primary source material may have been a fraction of the
items submitted in the Israeli courtropbut, during crossexamination of a range of
expert withessesudiences were inundated with thetssted interpretation of evidence
referred to by proxy as well as a corpus of secondary literature, drawings, maps and
photographs of gas chambers, crematoria and various camps, specifically Auschwitz

Birkenau®™

Protracted debate in the London courtroawer the content, context, language and
transl ation of a O6massiveb range of doc
audience and readéf.l ndi cati ve were debates that r
aut horisation of d&kHKartiisotnalolfn abcJhutdode,n ttrhaen sipnot
mi stransl ation of o6éhabend as 0Judeno, t h
Jews on arrival in Riga in 1941, the date and meaning of the reference to Hitler wanting
Ot he soluti omblodmtpes tIpovi esch ymtand prooétiat e r  t
Hitler had been senpand had readhe reports of the Einsatzgrupg@emass shootings of

Jewsin1942°1 rvingdés consistent dispute over t

?"* submitted as evidence that this bulletin hadvestfied DSMRD's lower figures of Jewish victims as
claimed in DSDRD. Ibid, Vol. IX, pp1934947, 19511967. For the ruling and further submissions see,
Ibid, pp19681994.

%™ |bid, 'Index of Exhibits'. ZT 1988, 'Exhibits Index".

?"*Noted by Gray in his 'Judgnent’, HRIRH, (TB) T2, para. 4.11 and reported by one journalist as a 'barrier
to historical truth’, Cal McCrystal, '‘Court 73 Comes to Auschwiizeéning Standardll February 2000.
Evans,Telling Lies About Hitlerp197.

?® ristallnacht' : He y dderil.20a.m.sl0 November 1938, HRIRH, Day 12, pp®6109113,

116120, 129; Day 13, pp230, 4445; Day 22, pp222; Day 23,pp222 32; Rudol f Hess 6 of
2.56a.m. 10 November 1938, Day 12, ppl108,-128, 140; Day 13, pp488, 53, 55; Day 21,p87-97;
Day23,pp227228, 233; Ebersteinbés telex 2-115023124Dayl 0 NoO \
13, p55; Day 21, pp885,971 02; Goebbel sé diary entr i-85s5103104,0 NovVv e
Day 13, pp35; Day 21, pp10404; and 1 Neember 1938, Day 13, pp38, 4951; Nazi Party Tribunal

Report, 13 February 1939, Day 12, pgBB 136140; Day 13, pp530, 21, ppl04L14; Day 23, p228.
‘Judentransport’ : Hi mml ersdé | og, 3 0 -NMpDae2nip2s&@911Daw3lpp29Day 1,
50,57,8179, 115127; Day 4, ppl2432; Day 16, pp111, 11B19; Day 21, pp18385, 188190; Day 22,

pp4l42, 5364; Day 26, pp281. Haben/Juden : Hi mml ersd | og 1 DeléS mber
Day 2, pp282287; Day 3, pp536; Day 16, ppl0-409; Day 21pp192193; Day 22, pp648, 93101,

Day 23, pp23435; Day 24, pp13839; Day 26, pl0lRiga shootings The &éBruns r-eport 0
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also forced audiares in London to grapple with German grammar (including the

subjunctive) and idiorfi.” As reported by Neal Ascherson:

We spend hours on the timing of a scribbled Himmler phaote about how
a transport of Berlin Jews should be treated in Riga, on a beggedrsation
between captured SS men in London about whether somebody said he had an

order from Hitler to kill Latvian Jews, on the meanings of words such as

Vernichtung (destruction) or Judentum (JewfY).

Furthermore, as in the Zundel trials, the focasiomicidal gas chambers at Auschwitz

Birkenau also forced audiences to grapple with not only historical data and event but

architecture, biology, chemistry, engineering, physics and toxicélbgy.

Comprehension and facticity was further obscured by thesradrial form, or, as
identifiedby Locke in 1985, the 6un-axammibicomba
With the exception of Servatiusd passive
tactics of adversary (chapter two) were visibly evident lirficair trials. Consequently,
admissions and concessions were determined and established but painstakingly extracted.
Il ndi cati ve waexanthatiorsohEchntagmuring wheets he struggled to

clarify a range of chargedar less extort admissionsf guilt over, for example,
Eichmann's role in the plundering of Jewish assets, 'Kristallnacht', Jewish affairs in the
RSHA, the extermination camps and the initiation and supply of gas as a method of mass

murder** As the Judgefound

43; Day 2, pp28@82; Day 3, pp5%5, 8299, 111115, 202204; Day 22, pp35, 791; Day 26, pp1038

114. Hitler's 'solution': Day 1, ppl69l72; Day 6, ppl5493; Day 7, pp22; Day 22, ppl0468.
Einsatzgruppen report Hei nrich M¢l |l erds order (Head of the
1941, Day 14, pp567; Day 16, pp8®0; Day 17, pp9R9, 183, 193; Day 24, ppl15056-157; Day 29,

p85.Hi t | er s 6 f:P=0xtober 1944, D&y <l,ppl6l, 1¥91; Day 5, ppl25; Day 17, pp8®1,

198-199; Day 26, p40.

277

HRIRH, Day 3, pp139440; Day 16, ppl24 2 7 ; Day 22, pl19; Day 24, p 1
|l anguaget®l/dn footn

278 Ascherson, 'Last Battle of Hitler's Historians'.

*®see as example the examinatiorchief and crosgxamination of van Pelt in London, HRIRH, Day 9,
pp20193; Day 10, pp213; Day 11, pp104; Day 13, pp20; Day 14, pp25.
07T 1985, Vol. 1,p93.

L AET, Vol. IV, pp1590, 1591, 1595, 1637, 171011.
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We saw him again and again winding his way under the impact of-cross
examination, retreating from complete to partial denial, and only when left no

alternative,®to admission &

In turn, Eichmann was at varying times confused, elusive and vefbéteught to

avoid certain lines of questioning, on such as the intention @thdagascar Planhis
knowledge of the use of gaand his representatives in Hungary, or reverted to a lack or

no memory of his role in such as the murder of children from Lidice (Czechoslovakia) or
the socalled 'Kistarcsa transport' (Hungaf§)At other times Eichmann's explanations

were unconvincing rocontradictory. Indicative was his consistent claim that Jews from

t he Reich had been excluded from Operatic
Hitler order had applied to all JeW&He also consistently claimed that his office had had

no jurisdiction in the 'Generalgouvernement’, despite a document frordPttiéical
Departmerin Auschwitz clearly stating the oppositéEichmann was also inconsistent.
Indicative was his approach to the reliability of documentary evidence; at times defending

its integrity at other times keen to highlight its fallibilffyThus, assertions of its veracity,
since 6the documents are telling the tru
sai do, wer e | uxt ap tharauwhoriyisihckfordedh, &ragrbeatarg t i n g

misleading, mistaken, selected forpurpase t he result of *®6bur ea

I n the Z¢gndel trials adversary was most
and survivor witnesses. As already notib@ deferencef Servatius in 1961 was starkly
replaced in 1985 by an advocate with no respect for the 'suffering' of suRivors.
Consequently, wnesses were forced repeatedly to defend thestimony (and
credibility) against typical denier charges of gassindhaarsay the alternative purposes

of fumigation, death through typhus, the absence of smoke and flames from identified

' bid, Vol. V, p2204. According to Arendt, the J
Hausner had been able to elicit in 17, Areliithmann in Jerusalenp223.

? AET, Vol. IV, pp1559-1600, 1676, 1697, 1701, 1708, 1775, 1769, 1788

?** |bid, pp1608, 1656, 1772, 1744745, 1750, 1783.

**° |bid, 1637.

?*® |bid, pp17281729, 17361731.

*"Integrity " Ibid, pp1595, 1744745, 1782, 1783, 1788, 181Eallibility " Ibid, pp1616, 1669, 1689,
1749-1750.

**® |bid, pp1388, 1418, 1595; 1587, 161616, 1621, 1626, 1669, 1689, 1690, 1691, 1744, 1765,
1769, 17911792, 17951796, 1797, 1812.

289A reference to Servatiusbdé statement in the Eichi
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crematoria, the cruelty of Jews in the camps, and exaggerated numbers of Jews
murdered™ One survivor of both concentration and extermiien camps, Dennis
Urstein, was crudely coerced to name 20

Na z 7 8@ Christie was arguably most hostile in his cresamination of Rudolf

Vrba””As an eyewitness of 6great otheDefence st o
Christiebds contempt was eVvwdeémnt ybuomalyi $
you have told st ¢toihieslemanth towards tAeuend of wrods z 6
examination that Vrba produce wheivgassadn c e
who was never registered 5 Vrba was a match for Christidut the ensuing
antagonistic struggle was tortuous to follow and brought rebuke from the Jtidges.
Christie was equally adversarial in his cress ami nati on of exgete pr
witnesse$:” From his initial rejection of Hilberg as a trained historian, to the equating of
his O6exterminationi st o6 weypsiomsbormi wit ohyf h&nh
continued 'assault’ was partly blamed by Hilberg when refusiatiénd the retrial to be

faced with?*®

every attempt to entrap me by pointing to any seeming contradictions,
however trivial the subject might be, between my earlier testimony and an

answer | might give in 1988’

290 'Hearsay: ZT 1985, Friedman, Vol. Il, pp408, 417, 418; Fulop, Vol. lll, pp&0B; Vrba, Vol. VII,
ppl4731475, 15271530, 15571558; Leader, Vol. VIII, p1833Fumigation: Friedman, Vol. Il, p364,
365, 376378, 392, 394895, 422; Fulop, Vol. lll, pp61616; VrbaVol. VIII, ppl616, 1631; Tomaszewski,
Ibid, ppl7071709, 1717; Leader, Ibid, ppl1826, 1830yphus: Vbra, Vol. VII, ppl5471549;
Tomaszewski, Vol. VIII, pp1701708, 17161717; Leader, Ibid, pp1826828.Smoke/FlamesFriedman,
Vol. Il, pp428430, 432, 43436, 440441; Fulop, Vol. lll, p607608.Cruelty by Jews Friedman, Vol.ll,
pp409410, 415; Fulop, Vol. lll, p593, 595, 609; Vrba, Vol. VII, p1435, 1506; Tomaszewski, Vol. VIII,
pl691.

?** Also forced to accept that of the 154 family members murdered henhaditnessed his parents being
transferred to a camp, ZT 1985, Vol. VIII, pp178286.

2 For the complete crossxamination of Vrba see Ibid, Volll, pp13871606 and Vol. VIII, pp1607

1635.

?2 bid, Vol. Ill, p482; Vol. VI, pp1387, 1591.

?**\Virba at Ibid, pp1393, 1411, 15a%504, 1541, 1546; Christie at Ibid, p1591 and Vol. VIII, pp16689,
1619a, 1624.

zgslbid, Vol. IV, pp680916; Vol. V, pp9381166. For the full crosexamination of Hilberg see, Vol. VI,
ppl16%1230. ZT 1988, Vols. XIHXV I, p4002, for the full crosgxamination of Browning.

Hilber gbs Doctorate was in O6Public Law and Gove
Orevisionistd Christie was once agai n actttieompatliinsg
debates by claiming that oppositional perspectives were a feature of historical inquiry, ZT 1985, Vol. XI,
p2448. Vol. lll, pp499500, 639.

297Quoted from one of Hilbergbs |l etters to the coul
p19.
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In London exchanges between Rampton awthdr were regularly antagonistic, but,
arguably, the most visible display of adversary emerged between Irving and’Evans.
From the very outseEvans refused to face Irving during cr@sminatiorf” He also
consistently demanded that he was given copigeeodocuments or extracts from his
report referenced by Irving prior to any respaisiece he did not trust Irving's accolifit.

But the process of fact determination was made especially confusing and frustrating by
I r v i evasidrary tactics. In partilew, Irving consistently denied that he had
deliberately mistranslated a range of foundational documentation, that the Einsatzgruppen
reports detailing the numbers of Jewsshate r e pr oof of a Osyst el
shooting, that architectural blueprints proved the building of gas chambers and not air
raid shelters, t hat t he me t(chapter osix)avgsy of
fundamentally flawedand that the camps dDperation Reinhai@(Belzec, Sobibor,
Treblinka) had been purposely built for extermination, regardlesstbevidenceo the
contraryand any previous concessions m&dndicative of Irving's approach was this
single exchange with Rampton:

Rampton:If in August 1941 at the time that the Einsatzgruppen were just
starting their work there is an order in place that the Fulsigrif to be
supplied with regular reports of their work, it is not at all surprising that by

298 Irving/Rampton : HRIRH, Day 2, pp23@38, 246247, 249, 25@52, 267268; Day 3, pp3B2, 35,

93-94, 9798, 124125, 136140, 156, 174, 177, 179, 186, 1293, 194; Day 4, pp74, 789, 8586, 112

113, 129, 131132, 133134, 202203, 206; Day 5, p334, 182183, 184185; Day 6, pp7, 446, 5051,

94-95, 171172, 182184, Day 7, p196; Day 8, pp73, 76, 107, 1i&P; Day 12, pp645; Day 14, p60; Day

20, p148; Day 22, pp14243.Irving/Evans: Day 20, ppl48149, 162163; Day 21, pp9d4, 134, 144,

Day 22, ppl18, 6263; Day 23, pp245, 154, 156, 16465. See also Guttenplan who observed 'an electric
current of | oathing ¢é b d&hemMeaaustonilreapaz23vo men' , Gut t e

299Enabling Evans to deal with Irving's 'questions, statements, innuandas i nsul t s é i n a

way', EvansTelling Lies About Hitlerp207.

300Ibid, pp209210, and over 4 days of creegamination, HRIRH, Days 19 to 24.

** Mistranslations: Hi mml erds | og, 30 No vO;mayrpp28P94;Day 3! bi d,
pp2950, 57, 8179, 115127; Day 4, ppl2432; Day 16, ppl11, 11B19; Day 21, ppl18385, 188190;

Day 22, pp4i42, 5364; Day 26, pp28 1 ; Hi mml er s not e, 1 894 Dmayx 16, mb e r
ppl131137; Day 22, pp18Q81; Day 24, pp65, 66, 16859;Day 25, pp8P4, 9798; Himmler's speech in
Posen to the Gau and Reichleiters, 6 October 1943, Day 6;,188%®ay 17, pp5%0; Day 24, pp5%3,
182-184; Day 29, p8%insatzgruppen reports Day 2, pp257279; Day 4, pp656, 7074, 8485, 9699,
154160;Day 16, pp97101, 141142; Day 17, pp94.00, 192195, 199, 208; Day 24, ppl8%k1; Day 25,
p84.Blueprints: Day 8, pp84101, 115116, 133148; Day 10, pp935, 150156, 173176; Day 11, pp21,

54-55, 67, 189190; Day 12, pp3; Day 28, pp134.37; Day 32, p22-23, 175180.Leuchter Report: Day

6, pp4548; Day 7, pp97134, 179182; Day 8, pp2-B4, 109122, 182191, Day 9, pp236; Day 20, ppl4
18.Reinhard Camps Day 2, p243; Day 5, pp994, 98, 121156, 161170; Day 6, pp344, 5456, 8083;

Day 7, pp8290; Day 9, pp8334; Day 16, pp7Z5, 7981, 90; Day 17, pp20, 8586, 146152, 154155,
162-182, 186187; Day 19, ppl93, 26202; Day 20, p44; Day 23, ppil®, 8889; Day 25, ppl4445,
152161; Day 26, pp892, 9596, 100101, 118120. This list is by no mes conclusive of the range of
topics consistently disputed by Irving.
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December 1942 that system idlsti place and these reports are still coming

in, is it?

Irving: | disagree. Suppose in August 1941 you ask for a plumber to come
and fix a sink, and finally in December 1942 a firm of plumbers contacts you
and says, "here is an estimate for fixing ysunk", it does not necessarily

mean there is any connection between tfém.

Likewise indicative, after consistently revising his position on Hitler's awareness of a
report on the murder of 363,000 Jews by the Einsatzgruppen, dated 29 December 1942,
Irving was ordered by Gray, in contravention of legal protocol, to present his views in
writing to the court” Gray subsequently noted that Irving's written views differed 'very,

very substantially' from those he had adopted in eeassnination.” Irving was eqally

evasive when faced with conclusive eviderfoceluding video footage}jhat he had
addressedrighti ng and Oextremi stdé meetings and
enemi esd6 related overwhel mi ngl ythatbewh wi s |
a Holocaust deniéf’ Irving also consistently repeated the same arguments and posed the
same questions regardless of their previous debate and delibetatgforcing Gray to
regul arly i nsi®sAs Grhaye conélidedy &vingohad miested 'a
determination to adhere to his preferred version of history, even if the evidence does not

suppoft ito.

Comprehension of the Holocaust was further masked by convoluted and protracted legal

debate throughout the trials of Eichmann and ZifidErom initial challenges by both

302Ibid, Day 2, p271.
*® bid, Day 24, pp152.66.
304Ibid, Day 25, p2.

*® Meeting/Rallies Ibid, Day 26, pp13d53; Day 27, ppd61, 165170, 174182; Day 28, ppl@02;
Day 29, pp1372. Traditional enemies. Day 15, p66; Day 19, pp5&5, 6170; Day 20, pp; Day 28,
ppl25127.Holocaustdenier as shown throughout the trial but |

(TB) D2 (iii), 6Pl aintiffds Speeebcshietse 6T, a k(eThB) F r 3m
Rel eases/ Flyersd; (TB) -DV), 6AWwWebent ReMatesdal 6T B]
6Di ary Entriesbd; (TB) , K3, 06Cl ai ma®e mist iStmd; ;e mamd

K4, 6 Cl ai meats: AntiS e Bit tait £mo .

Boelbid, Day 16, p97; Day 17, p127; Day 19, pp52-883 Day 20, pp22, 28, 81, 9, 113; Day 21, pp102,

144, 149; Day 22, p61; Day 23, pp154, 163; Day 25, p{&,84.
*"|bid, (TB) T2, 'Judgement’, para. 13.159.

*®In London Gray rwgd that any administrative discussions would not be recorded unless of substantive
relevance to the issues, while any judicial decisions would be transcribed in a separate document, Ibid, Day
5, pp23.
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Defence teams to the very legality of thedspectiverials, a wide range of issues and
subjects continued to necessitate judicial debate, discretion and ruling.iT harael,

after an attempt by Servatius to have toert ruled incompetent to try Eichmann, the
nonlegal audience had to contend with a raft of terminology that included 'statutes’,
‘precedents’, 'hearsay’, 'retroactive application’, 'extraterritorial jurisdiction’, '‘Acts of
State', ‘criminal conspiracyand 'superior orderg® As alreadymentioned audiences

were also confronted with judiciagebate and rulings on over ohandred evidential
items and subjects’ In Canada judicial dispute was largely conducted in the absence of
the juries, and was theme arguably more disruptive to these 'triers of fact' than
confusing to their deliberations. But, from the very beginning, a widetegal audience

had to contend with protracted debate over Chsstiec hal | enge t o ,t he |
submissions @de on media and jury prejudice, oppositional arguments and precedents
on the admissibility of a range of evidence, the qualification of histqaasapplication

of ‘judicial notice', as well as the legalise of 's.177', 'challenge of cause', 'Charter
argument’, 'public interest', ‘full answer and defence' and ‘facts and opifigitsiough

legal debate is obviously integral to a court of lasvregular intrusion into the Eichmann

and Zindel trials served to both interrupt the evidential process ghdrfaonfuse both

audiences and reader.

309 Competence AET, Vol. 1, pp860. Statutes relatingt o : "The '"1950 Lawb; 6P
(Offences Committed Abroad) Law'; Sections 6, 17, 19, 23 and 243 of the 'Criminal Code Ordinance 1936’
the 'Moscow Declaration’, 30 October 1943; the ‘London Charter' of the IMT (8 August 1945); the
judgement of ta IMT (30 August 1946); Section 37(2) of the 'Criminal Procedure (Trial Upon Information)
Ordnance'; the 'Universal Declaration of Human Rights and European Convention for the Protection of
Human Rights' (1950Precedents Vol. |, pp548562; Vol. Il, pp7®-709; Vol. Ill, pp990, 133a.339;

Vol. IV, pp15691574; Vol. V, pp1978.979, 1981, 1994997, 20212022, 2036, 2043, 2168112, 2189.

'Hearsay: Vol. |, pp117119, 194206, 237, 305, 70409. Retroactive" Ibid, pp1530, 3637, 39, 544,

553562. Extraterritorial ": Ibid, pp3%34, 3951. Acts of State: Ibid, pp53, 53541. Conspiracy: Vol.

V, ppl9801982, 20432044. Superior Orders": Vol. |, p546; Vol. Il, p708, 709; Vol. V, pp2022024,

21962197.

*®Ran ging from Wisliceny aw His® lpandwritten,autdbibgraghy/statemént I,

(1946) and memoirs, lbid, pp2404 3, 256; to two orders of executio
Ibid, pp341342; documentary films providing evidence on AuschMBiitkenau after its liberation; the

Warsaw Ghetto; the transport of Jews to Ravensbruck, and scenes at Mauthausen, Vol. H§94p990

1196, 1237, 1283285; and the testimony of 2 witnesses sterilised at AusciBiitznau (held in camera),

Ibid, pp11951196.

s Legalise and submissionsZT 1985, Vol. I, pp&7, 36187.Evidential disputes in addition to those

on the 'Nazi Concentration Camps' film and ICRC bulletin mentioned above judicial rulings were made on
70 photographs and slides taken by Robert Faurisson of an American gasigharabhwitz 1 in different

years; the Birkenau camp, crematoria and fumigation chamber; the gas chambers at Hartheim Castle and
StutthoffDanzig; and other features relevant to the process of gassing (fumigation) with-ByRiuh.

XIl, pp26992700, 27D-2712. Qualification of 'historians': of Hilberg, Ibid, Vol. Ill, pp679693, and
Faurisson, Vol. XI, pp2468474.Judicial notice: Vol. X, pp21812191; Vol. XX, pp446&4465. ZT 1988,

Vol. VI, pp9951010.
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Consequentlydespite the best efforts of the jurists involved, the transatyaathat the

facts and record of the Holocaust were effectively consumed in an evidential struggle that
may have been rigorous in thed but was convoluted, frustrating, impenetrable, and
often inconclusive in form. Paradoxically, in all four trialeere was also too much
evidencewhether referenced or submittedhile the mechanics of evidential submission

and crossxaminationconsigned the facts of the Holocaust to consistent dispute,
disparagement, distortion, and, in the cases of Zindel and Irving, denial. The oral
summingup by both parties at the end of each trial is intended to clarify as well as
summarise each case arsl évidential accountability’ The danger is that by the time

the trials reached this point in the proceedings they had lost their intended audiences, both

figuratively and literally.

Analysis of both primary and secondary sources focusing on the Eich#iardel and
Irving trials therefore reaffirmaot only their comparative credentialsut the findings

of the existing ‘consensus of critiqueitlinedin chapter twoThe overview of all four
trials specifically finds a familiar record of legal breaclésdue process', especially in
the Eichmann trial, the limitations of ordinary law when faced with historical evidence
and opinion, especially in the 'procedurally ordinary' Zindel trials, and-leistiarical

and extraegal influences impacting on dibur courtrooms. It also finds that, since
disciplined and governed hjiscrete'facts in issue’, historiographical, as well as legal,
focus was both confined and distorted in accordance with thespasdic form ofeach

trial. Adversarial practice likeise ensured that the evidential accountability of the
Holocaust was not only rigorously cressamined but repeatedly challenged, and, in the
later trials, repeatedly derided and denied. Subsequently, facts were established but
painstakingly extracted. Albugh meeting the standards of legal praloé narratives
authorised were inevitably 'cooked'accordance with the demands of each ,casd,
however grand in content and reacbuld not 'do justice' to the complexities of the
Holocaust.

Through a clee reading of the daily transcriptee chapteexplicitly finds a record of
practice integral to the Igwhat not only variously ¢ o o tkezedtddd of theHolocaust
but masked and submerged its evidence and facts in the vagaries of the legal ferm. Thi

*2 Eichmann: by Hausner, AET, Vol. V, ppl973043, ad Servatius, lbid, pp2048063. Zindel:
summarised in the 'Charges to the Juries' in ZT 1985, Vol. XXI and ZT 1988, Vol. XXXivg : by
Rampton, HRIRH, Day 32, pp34, and Irving, Day 32, pp4218.
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form, regardless of its context, objective, or relaxing of its rules, effectively lost, as well

as threatened, the less@r=l ecordof the Holocaust the trials intendeddemmunicate

and protect. Regardless of its official defeat, the trials involthegstrategy and tactic

of Holocaust denial were especially confusing and threatening since inferring intentional
and persistentdoubtvh et her t hrough rebuttal, unmask
unc er fprapagatedyby deniers awarded a pdic audience when brought to trial,

while comprehension of the ensuing debates cameotontrolled:” It is therefore
concludedhat, when viewed through the lenstbe existing ‘consensus of critiquile
warningsrelated tahe historylaw relationshire orroborated by the Eichmann, Ziundel
and Irving trials. But, contrary to conventional wisdom, it is not only the Zindel trials

that have left ‘an uncertain legaty'.

Despite this conclusignthe existing 'consensus of taque' remains contested and
disciplinary collaboration continues unabaekapter two)Based on the persistent trust

of both historians and juristén what has been shown to @& inherently flawed
methodology a reexamination of the historlaw relatonship isappropriate Based on

the expected continuation disciplinarycollaboration in futurédolocaustrelatedtrials,

despite the fareaching critiquef bothits method and outputs, a rexamination of the
history-law relationship is alsopportine The next chapters (four to seven) seek this re
examination byfocusing attention on the very basic criteria of historical inquiry, the
transference of the pasi utl il &c &ah(enmpiritest) ga&c C ¢
or representationas(nar r at i vi st ) 0Ot oferagthe Bldlobaus{chaptert hi s
one) Consequently, in redressing methodol o
c r i t (inpoduetidn) chapterdour to severfocus on the collaborative regstruction

of histaiographies both integrab the Holocaust and investigated across the discrete
discursive (preserdcentric) contexts of the Eichmann, Zindel and Irving trigdsid
evaluateboth the method and outputs ofthe historylaw relationship througtthe
demands bthe prevailing (‘empiricisainalytical’) and contested (‘narrativiistguistic’)

genres of 'good history' (chapter one).

As indicated above, the content and reach of the Holocaust invesagjéitedEichmann,
Zundel andirving trials was extensive. However, four subjeetere common to each

courtroom: the evolution of extermination policy (chapter four); the Einsatzgruppen mass

313Guttenplan,‘l’he Holocaust on Trialp164. EvansTeling Lies About Hitley p202.
s Douglas,The Memory of Judgemem260.
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shootings 19441942 (chapter five); homicidal gas chambers at AuschRiilzenau
(chapter six);and the total number of Jewish victims (chapter sev@myjanised
thematically, and with the procasg and findings of historiographical reconstruction
necessarilgxtracted from the legal for(introduction) these fousubjectscomprise the

primarysites ofthe intended rexamination othe histoy-law relationship in practice.
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Chapter Four: The Evolution of Extermination Policy

How and why state persecution of Germany's Jewish citizens after 1933 transgressed into
the intended genocide of Europeaite Jewry has always been and remains a key feature
of Holocaust historiographylhe evolution and leadership of its systematic golias

also integral to the criminal trials of Adolf Eichma(t®61)and Ernst Zinde{1985,
1988)and the libel case instigated by David Irvi(gP00) but for very different legal
(andextralegal) reasonsComparative reconstruction of this historiogrgjptentifiesthe
diversity of accourgtof extermination policy presented at each trial in accordance with
the 'facts in issueln so doing itrecords the transfer of attention away from those
responsible (Eichmann) to the reaffirmation of its factaldo records the transition of
focus from the unquestioned, but marginalised, leadership of Adolf Hitler in 1961 to the
reassertion of his authority and continued complicity by the 198@seWike records the
evolution of explanation from tegown intenion (1961) to a moreonvoluted system of
decisionmaking, however centrally authorised (1985, 1988, 2000).

Comparative reconstruction also identifiesesidential basecapable of supportinthe
historiographical and legal demands of each ddseiever and despite comprising an
extensive volume of perpetrator testimony, contemporaneous documentation and
historian opinion and repora recognised ambiguity of evidence waaffirmed in the
later trials especially in 2000. In what would have been amathéo the Israeli case,
courtroom and public audience in 19€1g ‘circumstantial’' foundations of extermination
policy werefound to be most obvious when relatioghe key facts dflitler's continued
authority over policies escalating the mass shootfiglse Einsatzgruppen iithe Eash

and the use of gas as an alternative method of genocide.

Revisions of interpretation, fact and narratwereestablished across all four trials as a
result of casespecific demands, but also as a result of the &eolwf historiographical
research and debasece 196land t heref ore the mirroring
t o Of uldowever,tha r@visions were minimal, andyith the excepion of the
elevation of Eichmann's authority and the narrative entidonfoundin 1961, they were

not incompatibleRather between 1961 and 2000, a generic record of the evolution of

extermination policy similarly informed the narratives reconstructed across all four trials.

" With specific focus on the occupied territories of the then Soviet Union.
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It was also a record of policy that remainamiliar in presentlay Holocaust

historiography.

Comparative reconstruction makesclear thatthe narrativef extermination policy
subsequently authorisemt each trialwere ‘cooked’ in accordance with the focus on
Eichmann in 1961, a 'Hitler order' in 1985 and 1988 and:¢émiinuingauthority and
command of Hitler in 2000But, it is also madeclear that the narratives were both
empirically accountable and 'truftll' in content.Likewise clearis that, #houghthe
consistency of fact and recoofl extermination policy established across finr trials
implied the dominance of pastidentialconstraint comparative reconstruction reveals
the primacy of preconceivednd prefigured narratives all four courtroomsthat

determined and governélderelevantpast traces

The evolution of a policy of systematic extermination of European Jewry during the
orhird Reictbwas not a discrete subject of scrutiny in the toaAdolf Eichmann in

1961. But nor was it in doubt. Rather, its realisation was explicit in the indictment of not
only a defined perpetratdout a ranked government and party official in f@estap6
tasked with central instruction over 'Jewish AffajfgB4).” Indeed the overriding legal
purpose of the trial was to verify Eichmann's agency and status in the bureaucratic
infrastructure responsible for authorising and governing the 'Final Solution of the Jewish
Question', with the grand narrative presehtby the Prosecution essentially a
reconstruction of its policjrom 1933° Furthermore, neither the Prosecution nor the
Defence doubted that Adolf Hitler had initiated its murderous pm@ecommanded,

governed and intended its evolution from perseaoutioslaughter.

In stark contrast, since critical to denier stratagem (chapter three), extermination policy

was an explicit feature of historiographical focus and investigation in both the Ernst

Not i ng 'the implementation of a plan known by it
counts 1 and 3The Trial of Adolf Eichmann: Record of Proceedings in the District Court of Jerusalem
(Jerusalem: Rubin Mass Ltd., 1992pl. |, pp3-5, Newcastle University Library. All proceeding references

to this trial will be prefixed by AET.

° AET, Vols. HIl.

N Explicit throughout Gideon Hausner's opening address, lbid, Vol. |,-pf82and implicit in Robert
Servatius' case for the Defence, MM, p1371.
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Ziindel trials and the libel case instigated by David fviDespite a longstablished
historiography attesting to the contrary, the Crown in Canada (1985 and 1988) and the
Defence team in London (2000) had to rebut the charge both published (Zindel) and
written (Irving) that the 'Final Solution' had not bedfic@l policy authorised or co
ordinated from Berlifl.Rather, as stated in the denier treatise of 'Did Six Million Really

Di e?’ (DSMRD) published by Z¢ndel, the "
a brazen lie propagated by Zionists in ordecdtect money from Germany by way of

compensation®.

Likewise, in both Canada and Londohiitler's authorisation and leadership of any
murderous outcomes involving Europe's Jews was not only contested but wholly rejected.
More specifically, in the Zlindéfials, the absence of a writtéditler Order'(authorising

mass murder) was synonymous with the absence of deliberate pdicummed up by
Zundel's defence lawyer, Douglas Christie, in 1985: 'Our position is, there was no order,
there existed no order, there existed no
contended in 2000:

| would say that certainly at a lowkvel a system emerged and that it was
systemized somewhere in the hierarchy ... [but] the Defendants will find it

very difficult to suggest that it was a Third Reich decision. In other words an

Adolf Hitler decision ..."°

° Although it was Deborah Lipstadt who had been forced into court future references will relate to the
common usage of the 'lrving trial' throughout this chapter.

® See as examples of the relevant historiography, Martin BroBaatHitler Stée: The Foundation and
Development of the Internal Structure of the Third Rélabndon: Longman, 1981); Christopher R.
Browning,Fateful Months: Essays on the Emergence of the Final Sol{Niew York: Holmes and Meier,
1985); Raul HilbergThe Destructia of the European Jewkondon: Holmes and Meier Publishers Ltd.,
1985); Henry Friedlandef,he Origins of Nazi Genocide: From Euthanasia to the Final Sol{Gapel
Hill: University of North Carolina Press, 1995); Saul Friedlantirzi Germany and th&ews: Volume 1
The Years of Persecution 192939 (London: Weidenfeld and Nicolson, 199Z)indel: 'Did Six Million
Really Die?' in 1981/83rving : with specific focus on his editions bfitler's War (1977, 1991) but also
The Destruction of Dresdgi963) The War between the Generél981),Goering, A Biography1989)
andGoebbels. Mastermind of the Third Re{@h96).

" Her Majesty the Queen and Ernst Zind251/85), Vol. XXI, p32, Ontario Court of Appeal. All
proceeding references to this trial wit prefixed by ZT 19851er Majesty the Queen and Ernst Ziindel
(424/88), Vol. XXXVI, p10413, Ontario Court of Appeal. All proceeding references to this trial will be
prefixed by ZT 1988.

®ZT 1985, Vol. XXI, pp25, 148. ZT 1988, Vol. XXXVI, p10414.

A 1985 Vol. lll, p485

' David John Cawdell Irving v Penguin Books Limited and Deborah E. Lip$2ad0), Day 2, p157,
Holocaust Research Institute, Royal Holloway, University of London (HRIRH). All proceeding references
to the daily transcripts of this trialilvbe prefixed by HRIRH. Additional archival material will also be
prefixed by their Trial Bundle (TB) letter and number.
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Irving further claimed that Her had been ignorant of the murderous intention and
perpetration of others (in particular Heinrich Himmler and Reinhard Heydrich) until
October 1943at which time hé'

had no excuse for not knowing ... because he then came into very close
proximity with a large number of people who had been briefed in the most

nauseating detail by Himmler himself as to what he was dbing.

Subsequently, the historiographical focus on extermination policy differed at each trial.
In Israel the central role of Eichmann qtal disproportionate attention on the
bureaucracies and chains of command in which he had operated, specific duties he had
carried out, countries he had been sitedl cases of decisianaking he had noticeably
shaped. Hence, distinctively dominant was aoly Eichmann's leadership of 'Jewish
Affairs', and his base in the Reich Security Main Office (RSHA), but the development
and organisation of emigration, the 'Nisko' and 'Madagascar' territorial 'solutions’, the role
of the Foreign Ministry, internecirgruggles over control of the ‘Jewish Question' in the
'‘Generalgouvernement’, the organisation and transportation of Jews to the extermination
camps, the administration of Theresienstadt, the provision of skeletons for experimental
research, Eichmann'spé&cial Operations Unit' in Hungary, the 'Kistarcsa' transport
(Hungary) andGoods for Blood' missiofi.Specific clauses in the indictment likewise
introduced a range of poliayaking unique to the trial that focused attention on specific
decisions governg the forced displacement of over 500,000 Polish and 14,000 Slovene
civilians, the deportation and murder of 93 children from Lidice (then in Czechoslovakia)

and 'agreed' measures of sterilisation.

H Posing the same argument at Zindel's trial in 1988, ZT 1988, Vol. XXXVI, p10418.
" HRIRH, Day 5, pp186181.

“ RSHA" AET, Vol. V, pp21232183.Emigration: t hr ough o6Centr al Oof fices
Vienna, Prague and Berlin, Vol. IV, pp158%93, 1610, 1692701; Vol. V, pp2114, 2118119.
Nisko/Madagascar |bid, pp21202121, 21222123. Foreign Ministry: Ibid, pp21132204.
'‘Generalgouvernement  |bid, pp21562158. Extermination camps. |lbid, pp21262206.
‘Theresienstadt Vol. I, pp790817; Vol. V, p2125Skeletons Vol. I, pp13171321; Vol. V, pp2174
2172.Hungary: Vol. Ill, pp9281132; Vol. V, pp214€146. Kistarcsa': Vol. |, pp7374, 109; Vol. 111,
pp947949, 953959, 962963, 964965, 988, 989, 1115, 1120121; Vol. V, pp201&017, 21412142,

2145. Goods for Blood: Vol. Ill, pp10201024, 10331040, 1042, 107Q075; Vol. V, pp2142144.

* Counts 4,9, 10, 12, Ibid, Vol. |, pp5;® Polish civilians: Vol. Il, pp563567; Vol.V, pp2121, 2190
2192.Slovene civilians Vol. 11, pp883-900; Vol.V, pp21352136, 21922193.Lidice: Vol. Il, pp9006905;
Vol. V, pp21932194, 2206Sterilisation: Vol. |, pp322322; Vol. lll, pp13211322; Vol. V, pp2162171.
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Implicit, if not alwaysexplicit, was that decisiemaking in all areas had originated in
Berlin."” However, although the leadership of Hitler was formally recognised, it was also
marginalised in a narrative that foregrounded Eichmann as not only a principal offender,
but, according to the Prosecution, 'theeamho planned, initiated and organized, who
instructed others to spill this ocean of blood, and to use all the means of murder, theft and

116

torture'.” As noted by Defence lawyer, Robert Servatius, the explicit conclusion was that

Eichmann ‘'rather than HitleHimmler or Goering was the great culptit'.

Conversely, in the Zindel trials, specific statements (1988) and the overall denier treatise
of DSMRD (1985, 1988)einstated historiographical focus on Hitler's leadersbip
disproportionately framed its investigation of policy through disputes over the existence,
form (written or verbal) and necessity of a specific 'Hitler Orde€hristie also
deliberately exploited contemporaneous debates over the ‘intentionalnctioffial’
evolution of extermination policy, and its official language, to emphasise disciplinary and
evidential fallibility 'on when and how decisions were tal%geSimilarIy, in London,
distinct statements selected from Irving's published work, andlbgerger treatise, also
focused attention disproportionately on Hitler's leaderShitowever, in a repeat of
Irving's failed testimony at Ziindel's 1988 trial, emphasising not only the absence of a
specific Fuhrer [sic] Liquidierung but any further evience relating to Hitler's
involvement in exterminatiopolicy, rebuttal was more discretely focused on Hitler's
authority overboth itsinitiation and evolving command: More specifically, distinct
statements under scrutiny focused attention on Hitleseavess and instruction of the

' As evidenced throughout the '‘Judgement’, Ibid, Vol. V, pp211183.

16Ibid, Vol. I, p62. For references to Hitler see, Vol. V, pp2119, 2121, 2124, 2125, 2139, 2140, 2146, 2148,
2159, 2160, 21612169, 2170, 2172174, 2181, 2183, 2201, 2204.

" Ibid, p2046.

A long-debated subject of historians focusing on the decisiaking process of the Nazi regime. See
the literature in footnote 20. Acknowledged by Judge Locke in ZT 1985, Vol. XXI, p25hadddge
Thomas in ZT 1988, Vol. XXXVI, p10431.

oz 1988, Vol. XXXVI, ppl043210433. See also Christie's arguments related to the
intentionalist/functionalist debates in 1985, ZT 1985, Vol. lll, pp499.

2 Specifically, fromHitler's War (1977, 1991) bualso from the range of publications listed in footnote 6.
See HRIRH, (TB) T2 Judgement', paras. V (L)xviii), for a list and summary of these statements.

2 Ibid, Day 4, pp798B1. For Irving's examinatieim-chief and crosgexamination at Zindel'stréal see ZT
1988, Vol. XXXIlI, pp93129450 and Vol. XXXIV, pp94559822. In London see: HRIRH, Day 4, pp79

81, 153; Day 32, pp#450. Irving contended that a ‘chain of documents' proved that Hitler had been
unaware of the fate of the Jews until October3l®ke: Day 5, pp18083; Day 6, pp8&®6, 98100; Day

19, p30; Day 24, ppl77, 182, 183; Day 32, ppl@8. For examples of the Defence's rebuttal see Ibid,
Day 2, pp161172, 259273, 283291; Day 3, pp539, 8299, 127148, 170182, 191204; Day 4, pp34

41, 7099, 133206; Day 5, pp7®4, 103109, 128132, 179184.
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mass shootings in ‘the East' and the 'gassing prografbikewise discretely, given
Irving's novel claim that once in power Hitler had 'lost interest in-sartitism’, the
Defence focused attention on Hitler's backgroumdi gublic statemenfd. Also,
somewhat distinctivelythe Defence emphasised the huge scale of the extermination
programme (and required resources at a time of war), with its leading counsel, Richard

Rampton, concluding that it was:

wholly inconceivablehat during the whole three and a half years for which
the killing lasted, Himmler could, or indeed would, have concealed from

Hitler the enormous, systematic operation that he was diretting.

Discrete datastreams were subsequently foregrounded in supptre varying accounts
presented and differed in both content and form. In Israel the main source of evidence
was eyewitness testimony. However, while survivor testimony had provided foundational
evidence of the murderous consequences of exterminatiay,pib was perpetrator
testimony, and foremost Eichmann, that provided proof of its official deemsading

and governance. More specifically, in addition to Eichmann's direct confirmation of the
initiation, progression and reach of extermination pol@ieter Wislieny (Eichmann's
deputy) had reaffirmedHeydrich's delegation of policy (to Eichmannyithin the
framework of the RSHADtto Ohlendorf (Head of Einsatzgruppe D) had testified to both
the central command and organisation of the Einsatzgnuppeéalter Blume
(Einsatzgruppe B) hadttested taEichmann's attendance at a meeting of their initial
instruction as killing units on the eve of the invasion of the Soviet URlsmaldPohl
(EconomicAdministrative Head Office) haderified the dual purpse of 'Aktion
Reinhard' (extermination and plunder), Kurt Gerstein (SS Director for Disinfectant) and
Rudolf Hoss (Commandant of Auschwitz) had offered unique insight into the negotiation
and supply of gas and gassing vans to the extermination campsli(as weplicating

IVB4 and Eichmann) and Paul Blobel (Einsatzgruppe C) had identified the order (from

?2 As confirmed by specific sections in the ‘Judgement’, (TB) T2, paras6@&£06.686.105, with 'the
East' relating more specifically to the occupied territories of the former Soviet Union.

% Ibid, paras. 6.3, 6.1.
*HRIRH, Day 32, p18.
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Himmler), in the autumn of 19420 'remove the traces' of Einsatzgruppen slaughter (also

implicating IVB4)*

Documentation was also a key form of evide in 1961. Hundreds of items were
subsequently authorised by the Judgescomprisingan overall catalogue of official
instruction, implementation and report that both explicitly and implicitly constituted a
wide-spread policy of exterminatidfiForegromded as proof giolicy initiation, but also
Eichmann's knowledgand complicity, vas Hitler's speech to the Reichstag 30
January 1939, amvidenceof his intention to exterminate European Jewry 'as soon as he
laid hands on them’, a letter drafted bighHfnann, signed by Heydricland dated 21
December 1939, designating central responsibility to Eichmann for the evacuations of
Jews to the 'Generalgouvernement’, an order signed by General von Brauelntsch
dated 2 May 1941, ssvidenceof military compiance in RSHA plans to ‘'round up and
execute Soviet Commissars and all the Jews' in the Eastern Occupied Territories, various
Einsatzgruppen reports, pgoof of not only the mass shootings of Jews from the end of
June 1941 but Eichmann's knowledge th#erathis date any activity relating to
deportation would lead to extermination, Hermann Goring's letter of appointment to
Heydrich, dated 31 July 1941, as evidence of the initiation of all necessary preparations

for the 'Final Solution of the Jewish Quest, and aletter from Eichmann to the Foreign

% Eichmann: AET, Vol. IV, pp15751792 and confirmed by the Judges, Walpp21132183.Wisliceny:
Ibid, p1989.0Ohlendorf: Ibid, p2148Blume: Ibid, p2173Pohl: Ibid, p2161 Gerstein: Ibid, pp21492151,
21762177.Hoss Ibid, pp21512152, 216221762177.Blobel: Ibid, p2164.

* Indicative beinginstructions issued to the Einsatzgruppen at a meeting of SS leaders, on 21 September
1939, on such as the staged i mpl meamures, thaestablishnerdt t h e
of 6Councils of Jewish Eldersé and the seizing o
Nationality Law) dated 25 November 1941, removing German nationality from Jews living overseas,
including German Jews faldy removed from Germany, and the confiscation of their property, Ibid,
pp21262127;i nstructions from the 6Commander of the Ord
and the Protectorate of Bohemia and Moravia, in October 1941, on the tiMa@isb0,000 Jews to the

East (Minsk and Riga), Ibid, p2126; a series of draft directives sent for approval/amendment by the
OMi ni stry of the Eastern Occupied Territoriesod t
Heydrich, on the administrai on of t he O6Jewi sh Questi on@anuary t he
1942, Ibid, p2159. Indicative @fplementation being: the minutes of a meeting of SS officers in Berlin

on 21 September 1939, chaired by Heydrich and including Eichmann, dgethéighettoisation of Jews

in Poland and their removal from the countryside and the beginning of the transportation of Jews from the
Reich, Ibid, pp2119, 2190; confirmation sent to Eichmann on the evacuation of Jews (1,700) from
Dusseldorf to Riga and reg made of the rumour that of 35,000 Jews in Riga only 2,500 can be exploited

for labour, with the others being directed elsewhere or shot by the Latvians, Ibid, 2126; a summary report,

of 14 January 1942, claimirigter aliat hat Est o ni ad thatsovet40Q0D& Jevisravé eena n
murdered by the Einsatzgruppen from the day Russia was invaded to the end of 1941, lbid, p2148.
Indicative ofreports being: a report by Oberstleutnant Lathousenthe first murderous stage of the
Einsatzgruppen in Poland in 1939, Ibid, p2119; a special report sent to Hitler (and typed on the
'Fuhrertypewriter[sic]) summarising the murder of 363,211 Jews in Ukraine and Bialystok during October

to December 1943, b i d p2148; Edmund Veesenmayero6s report
March 1944) to the Foreign Ministry, on 10 Decemt
the Jewish problem in Hungary, Ibid, p2140.
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Ministry, dated 28 August 1941, noting the halting of emigration because the 'Final

Solution of the Jewish Ques’tion is now |

Foregrounded as evidence of ftsther command andvelution,but al so Ei ch
continued complicity, wathe saecalled '‘Brown File', dated 10 January 1942, as 'decisive
proof' of not only centralised policy but Eichmann's and Heydrich's demand for more
severe treatment against the Jewstracts from Hans Frank's diaf@overnor General

of the 'Generalgouvernemendt} evidence of central (and therefore Eichmann's) control
over extermination in the ‘Generalgouvernement’, the 'Wannsee Protocol' of 20 January
1942, asverificationof wider b ur eaucratic complicity in
position as its authorised Referent within the RSHA, letters delivered by Eichmann to
Odilo Globocnik (Head of 'Aktion Reinhard'’) in the winter of 1941/1%&2 proof of
continued central (and Eichmas) control over the 'slaughter in the camps in the East'
and a report by Globocnik to Himmler, dated 4 November lifid&atingthe completion

of the 'Reinhardt Operation’, including a final report on 18 January 1944 totalling the

income generated froits intended plunder of Jewish propefty.

The absence of a documented 'Hitler ordertiating a policy ofexterminationwas of

no concern or necessity to either party in 1961. Rather, Hitler's authority and intention
was not only presumed from theryebeginning but referenced in a range of selected
documentation and testimony and confirmed by EichniaBithmannalsorepeatedly
acknowledgd that there had been an ord¢wwever,contrary to the Prosecution's claim

thatEichmannhad in his possessien wr i tt en document contair

?"\bid, pp2119, 2121, 2174, 212274, 2124, 2173.
®bid, pp2159, 2156, 2127128, 21612162, 2155.

% As indicated in the minutes of a meeting of officials (including Heydrich) to discuss the coordination of
expulsion and resettlement of Jews, Poles andiggfrom the areas incorporated in the Reich, Ibid, p2121;

a memorandum from Franz Rademacher (Foreign Mini
claim that Hitler had approved the mar ki @a7gduyof Jew
1941 that Himmler should be in charge of security measures in the Eastern Occupied Territories, Ibid,
p2159; Heydrich's reference to Hitler's order of extermination at the 'Wannsee Conference’, lbid, p2124.
Hitler's leadership was also reaffirmegferpetrator testimony, including Rudolf Hoss, Ibid, pp22134

and Walter Blume (Einsatzgruppe B), Ibid, p2173. A number of documents also compared Hitler's
apparently more conciliatory approach than Eichmann's, on such as the descendants of mixgesmarri

Ibid, p2170, and the emigration of Jews from Hungary, Ibid, p2182, in a case that also aimed to prove
Eichmann's antisemitic fervour and independence, to the extent that he was prepared to challenge the orders
of the Fihrer, Ibid, p2181. According Eichmann he had been informed of Hitler's order of extermination

by Heydrich around September 1941, Ibid, p2173.
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extermination of the Jewdé continued to insist that it had been in the form of a verbal

instruction®

InCanadat he Crown in 1985 requested judicial
of Jews were annihilated from 1933 to 1945 because of the deliberate policies of Nazi
G e r maamdyird1988 that 'during the Second World War the National Socialist regime
of Adolf Hitler pursued a policy which had as its goal the extermination of the Jews of
Europe”' As shownin chapter threghese similar facts were rejected for notice in 1985
and amended in 1988 on legal groufid®ather paradoxically, given its centrality to the
case, Judge Thomas deliberately removed the reference to 'policy’ frometheeal fact
noticed in 1988claiming that it was not necessary to the facts of the Holocaust (chapter
three)” In place of judicial notice theain form of evidence was the historian expertise

of Raul Hilberg in 1985 and Christopher Browning in 1$88ocumentation was
referenced in both 1985 and 1988 in support of Hilberg's and Browning's testimonies.
But, in contrast to the Eichmann trial, only a few items were legally submitted. Rather, as

reiteratedn chapter three, these experts were qualified tasetvidence by proxy.

Foregrounded from Hilberg's extensive testimony in 1985 was his claim that a verbal
directive, instigated by Hitler, had authorised the 'extermination of the Jews' from early
1941 in preparation for the invasion of the Soviet Uriiadlore specifically Hilberg
opined that there had been two Hitler orders: (1) tasking mobile killing units with the
murder of Jews in Russia and (2) initiating the wholesale murder of European Jewry in
killing centres”’ But, in opposition to those citing premeditation, he sourced the

subsequent evolution and implementation of policiamincredible meeting of minds, a

* AET, Vol. I, p80; Vol. IV, p1561.

*' 7T 1985, Vol. X, p2072. ZT 1988, Vol. VI, p995.

% as integral to the 'facts in issue’, ZT 1985, \i|.pp2187%2191; Vol. XX, pp44604465. ZT 1988, Vol.

VI, pp9951010.

*bid, p1009.

** As noted in footnote 20 both historians were at the forefront of scholarship relating to the decision
making process and contributomnmnal itetdheelpabens nent

* Her Majesty the Queen and Ernst Zin(k81/85), '‘Appeal Judgement' (1987), pgdB} Ontario Court

of Appeal. Ibid, 'Respondent's Factum', p15. All proceeding references to the 1987 Appeal will be prefixed

by ZT 1987. For the full crossxamination of Hilberg see, ZT 1985, Volumes. XXVII.

% Ibid, Vol. XX, p4488, although he had revised this conclusion by the 1988 trial, now aligningfthe 2
order to Heydrich, ZT 1987, O0Respondent 'rantheact u mi
debate, HRIRH, Day, 17, ppld®5. These revisions are reflected in his published work, Raul Hilberg,

The Destruction of the European Jeflvsndon: W.H. Allen, 1961) and then the 1985 edition, Hilb&ie

Destruction of the European Jews
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consensus, a mind reading by affang bureaucracy® In 1988, although concurring
that'phaselin he pl an €& t gandthapphase2ehadibeen 'h® dedortation
of the Jews from various parts of Europe to the extermination camps in PBlamdijng
disputed Hilberg's implied autonomy of decisimaking or the minimising of Hitler's
involvement once the transition to systematic extermination had been autforised.
Rather,initiatives and signals coming from Hitler ... were understood by those under him,

namely Himmler and his deputy, Heydrich, to be ordeérs'.

A range of evidence was re@griced by both historians in support of these and other
opinions relating to extermination poli€yThose specifically foregrounded by Judges
Locke and Thomas included the eyewitness testimoMitsfelm Hoettl (SS officer in
Department VI, RSHA) in 1985 drEichmann in 1988, asvidenceof a verbal 'Hitler

order' to these and other ranked officidts example, Heydrich)Eichmann's memaoirs

and testimony again in 1988, as evidence that this key perpédteatarever denied the
central organisation of extaination, while survivor testimony in 1985 proved the
similarity (and therefore policy) of the killing process across the cahfmsegrounded

from the contemporaneoudocumentation referencednd/or submittedin both trials
(although minimal) was the tither memorandum'’ of 21 August 1942 (1985g\adence

of a summary of policy beginning in 1939, various Einsatzgruppen reports (1985, 1988),
as evidence of 'phase one' of the policy by mass shoainagadirect challenge to the
DSMRD claim that proof bpolicy was limitedtat he fAwort hl esso Wi sl
(1988),extracts from Hans Frank's diagsproofthat the killing of millions of Jews had

been 'Nazi Policy' (1985), with 'the order' coming from 'higher authorities' (1988), the
'‘Wannsee Protat' of 20 January 1942 (1988), egidencethat the plan to exterminate

the Jews 'had taken formnd was communicated to the ministerial bureaucracy through
their State Secretaries in Berlin', and Himmler's Posen speeches on 4 October 1943 (1985,

1988), & official acknowledgement that: "We are exterminating the Jeavg! on 6

¥ Accordng to Hilberg's testimony in 1985 and reauwt in 1988, ZT 1988, Vol. XXXVIp10433.
* |bid, pp10428, 104320433,

* |bid, p10433.

© Including 'hundreds of documents' according to Hilberg, ZT 1985, Vol. XXI, p92.

“' Hoettl: Dated 25 November 1945, Ibid, Q& Eichmann: ZT 1988, Vol. XXXVI, pp1042910430; Vol.

X1V, pp32323233.Survivor Testimony: ZT 1985, ArnoldFriedman,Vol. XXI, pp6380; Ignatz Fulop,
Ibid, pp8489; Rudolf Vrba, Ibid, pp109.27; Chester Tomaszewski, Ibid, pp1P35; Henry Leader, Ibid,
ppl35138.
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October 1943 (1985gs proof that extermination had been deliberate and intended to

include women and childréef.

In London the main form of evidence was again historian expenid¢hrough the oral

and written testimonies of Christopher Browning and Peter Long&rldbwever, in
contrast to the Zindel trials, a huge volume of documentation was submitted in support
of their opinions and reports. More specifically, foregroundeg@rasf of centralised
command and the escalation of extermination ppi@s the Wehrmacht guidelines of

19 May 1941, asvidenceof official orders for "ruthless, energetic and drastic measures”
to be taken against specific categories Swviet Jews,Heydrich's order to the
Einsatzgruppen, dated 2 July 1941, as further evidence of central instruction over the
discriminate shooting of Jews, various Einsatzgruppen reponspatthat these units

had followed orders from Berlin, 'Stahlecker's repdated 15 October 1941, as evidence

of "basic orders" instructing 'the most complete means possible' in solving the 'Jewish
Question, correspondence betwdanErhardWetzel Head of Jewish Affairs in the
Eastern Occupied Territoriesplfred Rosenberg (Rehsminister for the Occupied
Eastern Territories) and Hinrich Lohse (Reichskomissar for the Ostland) in October 1941,
asproof of official instruction on gassing apparatus in Rigad the intention that Jews

unfit for work be "removed" accordingly, a fber exchange of letters between Rosenberg
and Lohse dated 15 November and 18 December 1941, as evidence that not even
economic considerations would deter the intended 'Final Solution’, the 'Wannsee
Protocol, of 20 January 1943s proof ofan importanmilestone at which a ministerial
bureaucracy, under the leadership of Heydrich, prepared the implementation of a

Europearnwide 'Final Solution'and Himmler's speech to SS leaders on 4 October, 1943,

*2'Luther memorandum': relating to Martin Luther, an official in the Foreign Office, and the involvement

of the Foreign Ministry during the stage, according to Hilberg, when death camps and gas chambers were
being constructed, ZT 1985, Vol. XXh108. Einsatzgruppen Ibid, pp9293; ZT 1988, Vol. XXXVI,
ppl042710428, with the reference to the 'Wisliceny statement' relating to thevposestimony of Dieter
Wisliceny (Eichmann's deputy) utilised at both the International Military Tribunal (IM@)Eichmann's

trial, Her Majesty the Queen and Ernst Zin@424/88), Appeal (1989), 'Respondent's Factum', p30,
Ontario Court of Appeal. All proceeding references to the 1989 Appeal will be prefixed by ZTHEGEO.

Frank: ZT 1985, Vol. XX, p4622 and coinfned by Locke, Vol. XXI, p215; ZT 1989, 'Respondent's
Factum', p23Wannsee ZT 1988, Vol. XXXVI, pp1042610427 Himmler : Ibid, p10427; ZT, 1985, Vol.

XX, pp46224623 and Vol. XXI, p215.

® Longerich, like Browning and Hilberg, had also contributed to the deemmadting debates, but by the

time of the trial had largely published his findings in German. HRIRH, (TB) B3, 'Witness Report of
Christopher Browning: Evidence for the Implementatainthe Final Solution' and (TB) B4, 'Witness
Report of Peter Longerich: Hitlerdéds Role in The
Systematic Character Of The National Socialist Policy For The Extermination Of The Jews'.
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as conclusive evidence of official direction over ‘thielegpread killing operations in

which the SS had been engagéd'.

Foregrounded as specific proof of Hitler's authority and continued complicity in
extermination policywas Heinrich Miller's (Head of the Gestapo) instruction to the
Einsatzgruppen, datedAugust 1941asevidence that Hitler was to be kept informed of
their "work" in the East, Hans Frank's diary entry of 16 December &34%jdenceahat

Hitler had directed the policy of liquidation, at that stage "presaging the extermination of
Jews by gssing", specific diary entries of Joseph Goebbelpraasf of Hitler's relentless
pursuit of the 'Final Solution’, a range of Himmler's correspondence, diaries, memoranda
and other writings, asvidenceof regular meetings with Hitler regarding Jewish tiea,
extracts from a number of 'Table Talks', as further evidence of Hitler's continued
antisemitism and input into "absolute extermination”, the 'Bruns report' of 25 April 1945,
asproofthat Hitler had ordered the shooting of German Jews in Riga, hasvdltler's

own words in speeches to the Reichstdg Rampton insisted, these documeifitiirly

read by an opemi nded, caref ul historian, pl ain

extermination’?

However, whileBrowning and Longericltorroborated Hitler's continued antisemitic
fervour after 1933, and concurred that extermination policy had been incremental, with
Hitler influencing rather than micrmanaging its continued evolution, they

acknowledged (and represented) disputes overpriésise dating. Although both

“ Wehrmacht: (TB) T2, 'Judgement’, para. 6.18leydrich: Ibid. Einsatzgruppen Ibid. Stahlecker
(Frank Walter, Commander of Einsatzgruppe A until March 1942), Ibid, para.\Wdi2el Ibid, para.
6.70.Rosenberg/Lohselbid, para. 6.19Wannsee Protocdl Ibid, paras. 6.86.87.Himmler : Ibid, para.
6.21.

“Miller : Ibid, paras. 6.32, 6.33, 13.57rank: Ibid, paras. 6.35, 6.84, 5.1280ebbels 24 August 1938,
November 1941, 13 December 1941, 15 February 1942, 20 March 1942, 27 March 1942, 30 March 1942,
Ibid, paras. 5.1275.128, 5.131, 5.174, 5.176, 6.35, 6.62, 6.83, &BSmler: in particular, his letter to

Arthur Greiser (Gauleiter in the Warthegau), dated 18 September 1941, Ibid, para. 6.65; his note of 30
November 1941 (after meeting Hitler for lunch), Ibid, para46t8s note of 18 December 1941 (after a
meeting with Hitler on 16 December 1941), Ibid, paras. 5.130, 6.36, 6.85; a number of diary entries in
March 1942, Ibid, para. 6.89; a letter to Gottlob Ber§enfor Officer at SS Headquarterdated 30 March

1942 (after a series of lunches with Hitler), Ibid, para. 6.94; a handwritten agenda for a meeting with Hitler
on 22 September 1942, paras. 5.187, 5.188, 5.189; his situation report of 26 December 1942 and sent to
Hitler, paras. 6.20, 6.37; and his speeclPasen, on 6 October 1943, paras. 5:3225.Tabletalks: in
particular those dated 25 October 1941, Ibid, para. 6.33, and 25 January 1942, Ibid, par&8rori32. '
referring to Major General Walter Bruns, stationed in Riga in 1941resuwtded secrgtiwhen a prisoner

of the British in 1945, Ibid, para. 5.118itler : in particular his speeches of 30 January 1939, Ibid, para.
6.7, and 30 January, 14, 22 and 24 February 1942, Ibid, para. 6.85.

“HRIRH, Day 32, p19.

47 Christopher Browning: Ibid, Day 1641; Day 17, pp2@7, 32, 123124. Richard Evans: Day 21, pp164
169, 173175, 206201; Day 22, ppl6162. Peter Longerich: Day 24, pp205, 109, 177184; Day 25,
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‘functionalist’ in perspective, Browning opined that the transition to systematic slaughter
evolved in the fall of 1941while Longerich implied its inclusion of all targeted Jewry
had been determined as late as the springfser of 1942° But, as Browning insisted,

the contention amongst historians was over the chronology of the 'killing programme' and

not over the fact of its official mandate.

It is not surprising that discrete facts on extermination policy were subgbque
established from the foregrounded dsti'eams. In Israel, since Eichmann could only be
indicted from the stage at which he had acted in full knowledge of its order, a timeline of
extermination policy was determined for legal (as well as historicapgses. Three
principal (although overlapping) stages wédentified by the Judgesduring which

policy had progressed with increasing severity from persecution {1933) to mass
deportation (1939 to mid941) and then to mass murder (Fi@411945)" More
specifically, the Judgdsundthat Hitler had intended to exterminate the Jews as early as
January 1939 (and therefore during the first stage) and that his objective was then known
to a small group of peopféHowever, the policy had not yet beendiised at this stage

and the order for implementation had not yet been div8imilarly, they agreed that
during the second stage there had not been a 'uniform aim' behind the mass deportations,
other than 'to get rid of the Jews by all me&hBLut, it was not until the invasion of the
Soviet Union in June 1941 (triggering the third stage) that a deliberate plan of
extermination had been devis&dt was found thatclose to this daten order had been

initiated by Hitler, officially relayed to Heydrichy Géring on 31 July 1941 and then

pp9798, 101108, 134135, 148; while agreeing that the SS (Himmler) had been tasked \eithllqeolicy
direction and implementation, Day 25, p72.

8 Browning: Ibid, Day 16, pp46, 101; Day 17, pp86. Longerich: Day 24, p142. Browning has identified

hi mself as a émoderate functionaMagi dgCPRrbasesple
Stone (ed.)TheHistoriography of the Holocaugtiampshire: Palgrave Macmillan, 2004), p178. Longerich

has not specifically labelled himself but agrees with the radicalisation of policy emerging through an
interplay of centreperiphery decisions anditiatives (neefunctionalist), LongerichiHolocaust

“Ibid, Day 17, p113.
*AET, Vol. V, p2173.
*! Ibid, pp21132178
%2 Referring to his speech to the Reichstag on 30 January 1939, Ibid, p2119.
> Ibid.
* Ibid.
55 . .
Ibid, p2124.

152



verbally communicated to EichmafinThereafter all actions against Europe's Jewish

citizens had intended their physical destruction.

Hitler was placed at the top of decisipraking, alongside other ‘initiators' whad

guided Eichmani. However, the Judgefound that Eichmann had not only been a
‘principal offender’ but ‘amongst those who pulled the strihlyireover, ice 'privy to

the extermination secret' as earlyitsas Ju
intent’, Eichmanrhad been actively involved in all three stages of its perpetration,
although 'with a varying degree of intensiven&sthe Judges likewise found that an

entire state infrastructutead devised, legitimated and propagated policy

But all this does not detract from the fact that the Accused's Section in the

RSHA stood at the very centre of the Final Solution; and the guilt of the others

does not lessen by one iota the personal guilt of the Acélised.

In Canada in both 1985 and 198@ findings of the respective juries on the evolution of
extermination policy are not known (chapter three), while instruction provided by the
Judges in their 'charge to the jury' was minimal. In 1985 Locke reminded the jury that the

Crown's position wathat:

Nazi Ger many é. [ had] deli berately emb
Jews of Europe. That plan was embarked upon as the Second World War
proceeded. It became a plan when other avenues approached failed by reason

of war®®

*® Ibid, pp2124, 2173.
*"|bid, pp2124, 2184.
*® Ibid.

*bid, p2182.

% Although siting his knowledge as early as June 1941 appears to contradict the verbal communication of
the Hitler order to Eichmann by Heydrich at the
attendance at the meeting of the Einsatzgruppen leadership in June 1941 when informed of their role prior

to the invasion of the Soviet Union, Ibid, pp2173, 2183, 2187, 2188. Also note that Eichmann was indicted
from August 1941 as the Judges acceptedttiet did not have proof of specific action conducted by
Eichmann in the interim period between Juaeust 1941, Ibid, p2183.

*! Ibid, p2188.

* Ibid.

® 7T 1985, Vol. XXI, pp5354.
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He also reminded thary that the Crown had 'suggested that the evidence you have heard
di scloses that millions of Jews as well
orders from their Nazi superiof$This evidence had includddindreds of documents,
including daily reports (Einsatzgruppen) detailing to 'senior German officers and office
holders' the numbers killédLocke also reminded the jury that Hilberg had testified to
the camouflage of policy through language in documentation 'accepted biycatead

them as conveying the meaning that, on their face, it would not necessarily ¢dhvey'.
particular, Arelocateodo meant Ato kill o,

thereo, evacuati on' me an’tLockenatedthaeHileiyot é
had been 'crossxamined extensively' on the subject of a 'Hitler orded hadestified

that 'an order came down from Hitler to exterminate the Jews. It was a verbal order' and
corroboratedy Hoettl™ However, Hilberg had conded that some historians questioned

its authenticity while controversy remained amongst others over its verbal or written

form.” Locke then instructed the jury:

if you conclude that an order came down and that there was an organised Nazi
plan to extermiate the Jews of Europe, you will have to decide for yourselves

whether or not it is likely that such an order is put in wriffhg.

He further reminded the jury that Hilberg had testified that it had been an order from
Himmler in 1944 that 'the death cangb®uld be dismantled i nce t he ' AJewi
had been resolved'Lockeacknowledgedhat this order had not been produced in court,

but, according to Hilberg, its existence had been verified by 'persons that he named who

172

testified later after the ar'.

In 1988 Thomas reminded the jury of a range of evidence both referenced and submitted

by Browning (see above). He specificaligtedthat Browning, but also Hilberg in 1985,

* Ibid, p54.

* bid, p92.
*bid, p102.
*"bid.

*Ibid, p103.

* Ibid, pp103,108.
" bid, p103.

" Ibid, p104.

" bid.
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had corroborated the evolution of two key phases of 'the plan' from’1%#bmas
likewise reminded the jury that Eichmann had testified in 1961 that 'Heydrich told him
that there was an order of the Fuehrer that all the Jews were to be physically
exterminated” He further reminded the jury that 'Eichmann never denied thetplan
exterminate. He heard it from Heydrich who attributed it to a direct order from Hitler'.
Thomas alsmotedthat, according télilberg, extermination had not been premeditated

but thaté t h i rk this subject converged in 1941However, as Browninghad

i nsi st ed, inciked thé iaitiativds'a thomés furtheracknowledgedthat the
International Military Tribunal (IMT) had judged the origin of extermination policy to be
1941, but statedthat whether the court had been correct in this conclusasi'not of
particular significance® Unfortunately it is not known if any of the Judges' instructions
were heeded by the respective juries, far less the content of any facts or narratives finally

established or authorised on the evolution of externunaiolicy by these 'triers of fact'.

In LondonJudgeGray found that 'Hitler's aniemitism continued unabated after 1933',

but, 'until the latter part of 1941, the solution to the Jewish question which Hitler preferred
was their mass deportatioh'He dso found that policy had extended to 'successive
programmes of shooting € gandthayHitershadrbgen J e w
complicit in these more ‘radical solutioffsMore specifically, Gray accepted that a
programme of mass shooting hadibbeec ar ri ed out 'from about
Hitler knew about and authorised €& initieé
Warthegau é the Gener al" Géydurtker ataeged that $he a n d
deportation of the European Jewsntinued apace in the months and years after the
Wannsee Conference' at the beginning of January f94@wever,the question was

whether these deportations were a prelude to extermination and specifically assing.

®zT 1988, Vol. XXXVI, p10428. As already highlighted, Hilberg's 1985 testimony was read out in court
in 1988 but he did not attend for cressamination.

" Ibid, p10429.

" Ibid, pp1042910430.

" bid, p10431.

" Ibid, p10432.

" Ibid, pp, 1005, 1009.

" HRIRH, (TB) T2, 'Judgement,, paras.13.54, 13.26.
* bid, paras. 13.55, 13.283.29.

& Ibid, para. 13.64.

* Ibid, para. 13.59.

* Ibid.
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Gray accepted that 'there is no refeeete be found to #itler Befehl (Hitler order)
authorising the extermination of Jews by gassing at the Reinhard Camps' and at
AuschwitzBirkenau®* However, he also found that evidence submitted by Irving had not
controverted 'the contention by the Defemdas t hat by March 1942
favoured by Hitler was extermination and not deportatfo@tay ultimately found that,

‘even if not wholly irrefutable’, Hitler was not only aware of the gassing programme but
he had been 'consulted and apgthe exterminatiofi’.The evidence supporting this
conclusion included the 'Wannsee Protocol’, but the 'main reason’ for his finding was
incredulity that

Himmler would not have obtained the authority of Hitler for the gassing
programme (and even morslikely that he would have concealed it from his

Fuhrer) pid.”

It is obvious that although discrete dateeams were submitted across the four trialg the
were authorised as equally probatimeaccordance with the demands of each legal case
and contgt. However, it is also obvious that, even when shared, the evidential base was
discretely utilised in accordance with the 'facts in issue'. Indicative was the use of Frank's
diary in 1961 as proof of internecine struggles over control of the 'Jewishd@puesthe
‘Generalgouvernement’, in 1985 and 1988 as evidence of the deliberate murder of millions
of Jews and in 2000 as evidence of both an emerging policy of extermination and Hitler's
complicity and directioff° Instructions from Hitler to General JogChief of the Army
Leadership Staff), dated 3 March 1941, were authorised by the Judges in the Eichmann
trial as evidence of the murderous objectives of the Einsatzgrugpeém the Irving trial

as evidence of Hitler's intimate involvement in an ineghddeological war against
"JewishBolshevism™ In 1961 the 'Luther memorandum' of 21 August 1942 was
authorised as specific evidence of the 'Madagascar, PAad' Hitler's order of

extermination after the invasion of the Soviet Union, while in 1985 it was foregrounded

* Ibid, paras. 13.66, 13.91.
*Ibid, para. 13.38.

* Ibid, para. 13.67.

*"Ibid.

% AET, Vol. V, p2156. ZT 1985, Vol. XXI, p215; ZT 1988, Vol. XXXVI, p10426. HRIRH, (TB) T2,
'‘Judgementparas. 5.129, 6.35, 6.84.

* AET, Vol. V, p2147. HRIRH, (TB) T2, ‘Judgement, para. 6.28.
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by Locke as evidence of an evolution of policy since 19&uen though Himmler's
speech on 4 October 1943 was similarly authorised acrossiatidartrooms as evidence

of an official policy of genocide, in the Eichmann trial it was also foregrounded as proof
that officers could request to be moved from the murder process without punisémaent

in the 1988 Ziindel trial as a specific challengda&oclaim in DSMRD that merely "veiled

allusions" to genocide could be found in the existing docunients.

It is likewise obvious that some of the 1961 findings were later revised in 1985, 1988 and
2000. Most notably, in 1961 Eichmann whasprincipal ofender but marginalised in the
accounts/representations of policy reconstructed in the later trials. It is also obvious that
the intentionalist findingsthat had underpinned the thrstaged evolution of policy
foundat the Eichmann triahad been informek by the functionalist leanings of Hilberg,
Browning and Longerich in 1985, 1988 and 2000. Subsequémglpcceptanaaf intent

as early as 193%t the Eichmann trial had been challenged by the 1980s, while
authorisation of a direct order of exterminatby Hitler in 1961 had, by 1988 and 2000,
translated into'signals' or ‘incitements' from Hitl&r.Likewise, an unquestionable
acceptance of tedown leadership in 1961 had developed into a greater complexity and
uncertainty of decisiomaking and evolion in 1985, 1988 and 2000.

Similarly, revisions of evidential interpretation and status meant that the foregrounding
of Hitler's speech to the Reichstag 30 January 1938s evidence of intent prior to any
killing in the Eichmann trialwas by 200Q deemed probative of Hitler's antisemitic
fervourbutnota®' programme, a blueprint to ®ill
Goring's appointment letter to Heydrich, dated 31 July 1941 jdesdified in 1961 as

‘one of the basic documents in thistory of the extermination' and yet by 2000 it was
merely referenced during Browning's testimony as authorisation to carry out a 'feasibility

study’ for a 'Final Solutiof*. The 'Wannsee Protocol' was identified in 1961 as the 'central

% Referring to a plan first initiated in 1940, aiming to de@emyvs to the island of Madagascar once it had
been relinquished to Germany as part of a future peace treaty with France, AET, Vol. V, pp2122, 2124
2125. ZT 1985, Vol. XXI, p108.

L AET, Vol. V, p2199. ZT 1989, 'Referent's Factum', p24.
%2 According to Brownig, ZT 1988, Vol. XXXVI, p10433 and HRIRH, Day 17, p123.

% HRIRH, (TB) T2, ‘Judgement’, para. 6.7. According to Longerich it was clearly intended to 'threaten
German Jews to leave the country as soon as possible’, while provoking the Western powgisaritogsu
Jewish immigration. It could also suggest that Hitler was ‘actually trying to envisage what would happen in
a case of a war', lbid, Day 25, pp88.

** AET, Vol. V, p2124. HRIRH, Day 17, pp14B46.
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event in the histry of the Final Solution’, whildy 2000, although still vitavidenceof
bureaucratic complicity, it wasnterpreted by Browning as an ‘implementation
conference' at which no decisions were made analdicationthat Hitler had been aware

of its agend.”

However, with the exception of Eichmann's elevated statdsthe deterministic stages

of both intent and perpetration found in 1961, the accounts presented andokicts
foregrounded anestablished were not contradictory across the four tridgher a
surprising consistency of record informing the relevant narratives of extermination policy
emerged across all four courtrooms. This record agreed that policy had been
ideologicallydriven, and, although opinion differed over its intent or increde
evolution, noted its key stages of progression from cultural and economic exclusion to
forced emigration /Kristallnacht' and its aftermath, forced deportations to ‘the East',
ghettoisation, mass shootings, mobile gassing vans and finally fixed ggassimbers

and crematoria in the 'Operation Reinhard' camps and at AusdBinkienau?® Although
opinion differed over its precise datingnd the inclusion of all European Jewry, the
initiation of a policy of extermination was similarly aligned to theasion of the Soviet
Union in June 1941 and the mass shooting of Soviet Ja¢es. bureaucracies (RSHA)

and personnel (Himmler, Heydrich) weegually foregrounded in amongst an -all
encompassing complicity of political, professional and state infrastrgdtusehad been
officially recorded at the "Wannsee Conference' in Januaryl 342.terminology of the

'Final Solution of the Jewish Question' was similarly agreed to have evolved from
territorial intentions (such as Madagascanyil utilised as camoldge language for mass
murder’” It was likewise agreed that a catalogue of atrocity, expropriation and slave
labour was integral to the 'Final Soluticanhd that no country influenced or occupied by

*Ibid, p130.

% AET, Vol. I, pp65, 76; Vol. V, pp213-2183, 2199, 2203. ZT 1985, Vol. V, pp212321; Vol. XXI,
pp5354. ZT 1987, 'Respondent's Factum', p15. ZT 1988, Vol. XXXVI, p10439. ZT 1989, 'Respondent's
Factum’, pp1€a1, 30. HRIRH, Day 5, ppl17980; Day 16, ppl14243; Day 17, pp35, 42, 45; Day 24,
ppl2:122. Ibid, (TB) T2, '‘Judgement’, paras.-6.105, 6.2, 6.26, 6.28, 6.29, 6.30, 6.82.

¥ AET, Vol. V, pp21132178. ZT 1987, 'Respondent's Factum', p11; Ibid, 'Appeal Judgement6pp64
ZT 1989, 'Respondent's Factum', p30. HRIRH, Day 16, pp32, 341 Dpp32, 34; Day 24, p142; Day 32,
pl7; Ibid, (TB) T2, 'Judgement’, paras. 5.171, 115, 6.18, 6.22, 6.26.31.

% AET, Vol. V, pp2128, 2182, 2204. ZT 1988, Vol. XXXVI, ppl0426427, 104290430, 10433.
HRIRH, Days 16, p57, ¥18; Day 22, p130, 226, 32, p18; Ibid, (TB) T2, 'Judgement’, para. 13.67.

* AET, Vol. V, pp21222123, 2173. ZT 1985, Vol. XXI, pp93, 1a89.ZT 1989, 'Respondent's Factum,
p30. HRIRH, (TB) T2, 'Judgement’, para. 5.142.
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Germany had been immuni@lt was further agreed that @eany had acted as the policy
‘prototype’ but that local circumstances had impacted on the intended diffusion of anti
Jewish measures across the Holocaust's European Ydawfas similarly concluded that

its murderous perpetration had ended with the rgassing of Jews from Hungaayd

its murderous consequences had been the extermination of millions of Europe's citizens
simply because they were identified as J&aBespite continued research on the subject
since1961this generic record of exterminatigolicy not only reflected the content of

prevailing scholarship buemains familiar in presemtay Holocaust historiograph$.

It is thereforesuggested that the most startling revision since 1961 did not relate to the
content or interpretation of theidential base underpinning the record of extermination
policy, but to the legal exposé of its fallibility. In contrast to the evidential determinacy
of policy in 1961 the later trials were forced to focus on the fragmentary nature of the
source materialThe Eichmann triahot only implied innumerable proof and record of
policy, but the judgement portrayed certainty in the ddtaam subsequently authorised.

% AET, Vol. V, pp21132183. ZT 1985, Vol. XXI, p54, and explicit in the evidence provided by the
eyewitnesses, Friedman, Ibid,G$80; Fulop, Ibid, pp8489; Vrba, Ibid, ppl09427; Tomaszewski, Ibid,
ppl127135; Leader, Ibid, pp135%38; and noted throughout ZT 1989, 'Respondent’'s Factursg, d¥11,

13, 22, 42, 5465, 6061. HRIRH, Day 5, pp16063; Day 11, pp9®3; Day 16, p72; Day 17, pg0, 82,
140141; Day 22, ppl69, 17172; Day 24, p75; Day 25, ppil®, 21, 3337, 5358, 65, 172173, 176177;
Day 26, pp23, 3839. 5455, 5759; and reaffirmed in (TB) T2, 'Judgement’, paras. 6.75, 6.76. lomgs

in the Eichmann trial that all the relevant countries were specificadijmaed, AET, Vol. V, pp2122132
(focusing on Germany and "the Reich"), 24826 (focusing on countries 'outside the Reich’), 22580
(focusing on Eichmann's role in the Eastern Occupied Territories). In the Zindel and Irving trials it is both
explicitand implicit in references to policy being Eureprle: ZT 1985, Vol. XXI, pp47, 554 and in the
testimonies of the eyewitnesses, Friedman (Czechoslovakia/Hungary), 1bidg$®g@p-ulop (Hungary),
Ibid, pp8489; Vrba (Czechoslovakia), Ibid, pp1Q27; Tomaszewski (Romania), Ibid, pp1235; Leader
(Poland), Ibid, pp138.38. In ZT 1988, Vol. XXXVI, pp10428.0426, 10428 and ZT 1989, 'Respondent's
Factum', pp14, 15, 17, 19, 2P. HRIRH, Day 32, p17 and (TB) T2, 'Judgement’, paras-&.&3 6.79,
6.86, 6105.

**Once again the focus on the impact of policy on all countries under German influence and occupation is
more explicitly stated in the Eichmann trial, AET, Vol. V, p2128, but the diffusion of Germany's anti
Jewish directives across its European reiachmplicit in both the Zindel and Irving trials, ZT 1985,
Friedman (Czechoslovakia), Vol. I, pp3@Z1; Fulop (Hungary), Vol. lll, pp59627; Vrba
(Czechoslovakia), VolVI, ppl12441286, 13011386, Vol. VII, pp13871606, Vol. VI, ppl607-1635;
Tomaszewki (Poland), Ibid, pp168%718; Dennis Urstein (Austria), Ibid, pp1#3802; Leader (Poland),

Ibid, pp18021834. HRIRH, (TB) T2, 'Judgement’, para. 6.61. The impact of varying conditions was
likewise explicitly stated in AET, Vol. V, pp2128, 2132, and lieg in the eyewitness testimonies at the
Ziundel trial referenced above. In London see: HRIRH, Day 25, p117 and (TB) T2, 'Judgement’, paras.
5.2005.204, 6.20.

" With Hungary specifically referred to as the 'last act in the tragedy of European Jewr§1imAET,
Vol. V, pp21402146, 2172. ZT 1985, Vol. IX, pp205258; Vol. XX, p54. ZT 1988, Vol. XXXVI,
ppl0422, 10428.0426. HRIRH, Day 9, pp11819; Day 10, pp20207; Day 11, pp2R7, 172173, 174;
Day 13, pp1415; Day 23, ppl11323; Day 26, pp668; Day32, pl8; Ibid, (TB) T2, 'Judgement’, paras.
5.20065.201, 13.6313.64, 13.78, 13.91.

' See as example, Peter Longerittolocaust: The Nazi Persecution and Murder of the Jgndord:
Oxford University Press, 2010) and David Cesar&imal Solution: The Fte of the Jews 1938949
(London: Macmillan, 2016).
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In only a few instances, most specifically when aimingptove RSHA (and thus
Eichmann's) controbver the '‘Generalgouvernement’, did the Judges acknowledge any
gaps in the relevant evidence and thus the need for judicial discfé@onversely, in
response to deliberate denier stratagem aimed at raising doubt over the facticity of
decisionmaking from Berlin, the later trials both focused on aedffirmed the
interpretive necessity of its evidential accuracy and accountability.Brdsvning
acknowledged in 1988, he had based his conclusions on 'circumstantial eyialedice'
therefore differences of opinion were held amongst historians 'on when and how decisions
were taken'” More specifically, when reconstructing policy of the gasgiragramme

Browningacknowledged

there is no document in existence ordering the commencement of gassing ...
no document ordering the stopping of gassing, no document setting out the
organizational plan or blueprint to carry out gassings, and thereogenall

budget report on he "Final Solution"

Similarly, in 200Q Browningnotedt hat hi st ori ans were worKki
Longerich agreedthat despite access to additional archives of primary sources since

1961, there were still areasf decisioamaking where 'hard evidence' was lackifig.

Thus, when reconstructing Hitler's continued input into policy:

it is not so easy, you do not have the daily or the weekly records of the

conversations between Himmler and Hitler about the Holoc'#stave to

use these bits and pieces and put it together and to come to our concflisions.

104 AET, Vol. V, pp21562158. There was also insufficient evidence on: Eichmann's responsibility for

6covering up the tracesd of extermination, I bi d,
admini stration of Chemno, I bi d; | VB4 and Ei chmant
of sterilisation measures, I bi d, 2171; Ei chmanno s

abortions at Kovno, Ibid; Eichmann's contookr extermination in the camps, Ibid, p2161; his involvement

in the evacuation of the campsBeélns &n hel lEiack,t 6p 2 W6 5
input into measures against the children of mixed marriages, beyond discussionresgocalence, Ibid,

2170; and the murder of 93 children from Lidice, Ibid, p2194.

7T 1988, Vol. XXXVI, pp1043210433.

" |bid, p10430.

“"HRIRH, Day 16, p121; Day 17, p57; Day 25, p149.

" Ibid, Day 25, p156.
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Rampton likewise acknowledged that he was compiling a ‘jigsaw puzzle' of evidence of
policy, rather thanpresentingthe single document Irving continued to dem&nd.
Although Grayacceptedhe probative weight of its totalithe also acknowledged that

the 'documentary pointers' of Hitler's complicity in key areas of extermination policy were
'sparse’.’ More specifically, here wasrio explicit evidence' that Hitler Haliscussed the
gassing programme with Himmler, it was not ‘wholly irrefutable’' that he had been
consulted and approved of its use at the 'Reinhard Caanplsthe 'documentary picture’
implicating Hitler in the systematic mass shooting of Jews 'is aaparte"" Both the

initial challenge and these formal conclusions would have berathemado the Israel

case, courtroom and public audience in 1961.

When comparingthe collaborative investigation of exterminatigpolicy across the
Eichmann, Zindel anaing trials it is clear thaits reconstruction wasasespecific It

is also clear thatreavailable datstream existed that boitcommodated and supported

the diversity of accounts, interpretations and facts establisbgardlessf the demands

of each legal case and conteiitthough extensive in volumet is arguably surprising

that there was very little overlap of evidence across the four t@Galssequentlyonly

three items were mutually foregrounded in all four courtrooms:Hinsatzgruppen
reports, Hans Frank's diary and Heinrich Himmler's 4 October 1943 speech to SS officers
in Posen. Bytperhaps less surprising that even when sharedarying explanations

were found and supported. Revisions of interpretation, factnanchtive were also
established across all four trials. Most obviously, the elevation of Eichmann's leadership
at all stages of extermination policy identified in 1961 had been revised and redressed by
the 1980s. Specific primary source material authorasetthe basic documents in the

history of the extermination' in 1961 were either ignored or marginalised in the later

112

trials.” In contrast to theclear andlinear progression of policy found in 196a&
recognised ambiguity of both evidence and explanasomrounding its initiation,
evolution and geographic extension was reaffirmed in 1985, 1988 and [2006.
specifically in contrast to its acclaimed didactic and historical success, it was during the
judgement at the Irving trial that the 'circumstaht@indations of extermination policy,

however extensive in volume, were most formally determined and verified.

" Ibid, Day 5, p117.

110Ibid, (TB) T2, 'Judgementpara. 6.27.
" Ibid, paras. 6.105, 6.27, 13.67.

"2 AET, Vol. V, p2124.
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Yet, with the exception of the elevation of Eichmaand the determina@nd inteniof
decisiommaking found in 1961it is clear thatthe fects and narratives authorised on
extermination policy were not fundamentally incompatible. Furthermore, regardless of
almost forty years of additional research and debate between 1961 and 2000, a generic
record of the evolution of extermination policy dianly informed the narratives
authorised across all four trials. Notably, this record mirrored cir@ent of the
established historiography prevailing at the time of each &mal with the exception of
Eichmann's elevated authority found in 19&inans familiar in presentlay Holocaust
scholarshipSimilarly, areas of contention highlighted in the later trials, in the main the
dating of the authorised transgression to systematic exi@ionn remain in dispute in
2017

It is obvious that the nariges authorised were ‘cooked' in accordance with the 'facts in
issue'And, despite their historiographical readhs likewise obvious thathey did not

60do justiced to the compndieated ih the prevailifg e x t
scholarshipln 1961 the legal (and political) focus on Eichmann's criminality and 'pivotal
role' at all stages of the 'Final Solution' not only marginalised the leadership and overall
command of Hitler but distracted attention away from the complexity of degisakimng

and perpetration beyond the chains of command relevant to Eichmann, Section IVB4 and
the RSHA. It is likewise obvious that Hausner not only presented a case of policy through
the then dominant intentionalist lens but that the Judges reaffirmed its congasdboth
historical explanation and fact. In the later trigke narratives of extermination policy
were disproportionately focused on central, and especially Hitler's, authority and
leadership. Consequently, they reinforced narratives ofdteyn decsion-making,
however functionalist the interpretations. Other central characters (Himmler, Heydrich,
Goebbels) were identified, but, in cases in which Hitler's complicity, command and even
continued antisemitismwas under scrutiny, their role in decisioraking was
subordinated. Moreover, in response to Holocaust denier charges, disproportionate focus
was placed on specific areas of polioaking, in particular the mass shootings of the
Einsatzgruppen idhe Eagand the 'gassing programme' at the 'Operation Reinhard' and
AuschwitzBirkenau camps. Although central to extermination polieis focus ignored

or marginalised the breadth, complexity and sites of decmigking preceding and
surrounding their comnmal and perpetrationin the Irving trial, 1 likewise negated the
evidence of a convoluted interplay of cerpexiphery relations, especially focusing on
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the escalation of the Einsatzgruppen mass shootings in the eastern occupied territories

(chapter fivg, found in regional studies of those territories throughout the 1990s.

However, @spite being 'cookedt is likewise obvious that the authorised narratives were
both empirically accountable and ‘trtfthil' in conten@ Yet, whilethe consistency oftt

and record implied the dominance of pagdentialconstraintregardless of the discrete
demands of the Eichmann, Zindel and Irving trialsis most obvious that the
reconstruction of x@ermination policyin eachcourtroom wasprimarily determined
through preconceived and prefigured narratives that 'floated' &f and governedhe

relevant past traces.

" Ulrich Herbert (ed.)National Socialist Extermination Policies: Contemporary German Perspectives
and ControversiefOxford: Berghahn Books, 2000).
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Chapter Five: The Einsatzgruppen Mass Shootings 19411942

The Einsatzgruppen mass shootings predominantly Soviet Jewish civilians in the
relevant occupiedetritories from June 1941 to December 194@s always been and
remains a central feature of Holocaust historiography. It was likewise integral to the
criminal cases of Adolf Eichmann (1B6and Ernst Zindel (1985, 1988) and the libel
case instigated by David Irving (2000), but for different legal @tdalegal) reasons.

All four trials identified the Einsatzgruppen as officially organised killing urbts
variously debated and dispdttheir leadership, systematic policy, discriminate targeting

of Jews, responsibility for the transition to the use of gas and the numbers of those killed.
Comparative reconstruon of this historiography, thefore, records a diversity of
accounts presésd across the four trials in accordance with the ‘facts in i€3wen the

focus on Eichmann in 1961, and denier challenges to both its systematic policy and Adolf
Hi tl er s aut hor alsorgcordsie evotugon dhestoriegrapticefacus| s |,
from unquestionediecisionmaking andeadeship from Berlin, including Eichmanm

1961, to the foregroundingof Hitler in Einsatzgruppen commaniy 200Q Since
governed by the o6facts in 1 ssueo;downt [
initiative and command t hat daeohegovemante 6 do

and perpetrationf the Einsatzgruppen after June 1941.

Comparative reconstruction identifies and establishes an evidential base capable of
supporting théistoriogrghical and legal demands of each case. However, in comparison
to the contemporaneous dataeam relevant to the evolution of extermination policy
overall (chapter four)f wasfound to befragmentary in both content and volume. From

an acknowledged 'mixebagé r at her t han a f 'aonlydng/formi c h
of primary source material was mutually foregrounded across all four trials: the
Einsatzgruppen reportsn turn,by 200Q this evidential source had not only supported a

range of interpretations but had extended both its historical and legal reach and value.

' Lawrence Douglas, The Didactic Trial: Filtering History and Memory into the Courtroom’, in David
Bankier and Dan Michman (edsHplocaust and Justice: Representation of the Holocaust in-WRiast
Trials (New York: Berghahn Books, 2010), p12.

? David JohnCawdell Irving v Penguin Books Limited and Deborah E. Lipsa@00), Day 17, p100,
Holocaust Research Institute, Royal Holloway, University of London. All proceeding references to the
daily transcripts of this trial will be prefixed by HRIRH. Additiorathival material will also be prefixed

by their Trial Bundle (TB) letter and number.
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It is not surprising thatevisions of fact and interpretation relating to the Einsatzgruppen
mass shootings wefeund between 1961 and 2000. And yet, with the exception of the
elevation of Eichmann's authority found in 198feserevisions wereninimal.A generic
record similarly framed and informed the narratives authorised at each higtecord,
againwiththee x cept i on of Ei chmanndés @eutalsolid ed
absence of knowledge relating to the 'regional tmabfunctionalist)after the 1990s,
was not onlyconsistentacross the four trialdut remainsfamiliar in presentlay

Holocaust scholarship.

Comparative reconstruction clearly shawat the narratives authorised at each trial were
‘cooked' in accordance with the focus on Eichmann in 1961, Einsatzgruppen objectives
and intended victims in 1985 and 1988 and Hitler's continamdreness of and
complicity in the mass shootings in 2000 likewise showsthat the narratives were
empirically accountable and 'truftll’ in content Once again, l[though the consistency

of both fact and record across ttiecrete discourses of tligchmann, Zindel and Irving

trials implied a form of pastevidential constraintit was obvious thapreconceived and
prefigured narrativeshad operated as the governing authoritytlod relevantbut

fragmentarytraces.

The identity of the Einsatzgruppen as four mobile SS uniB)£hat had followed the
advancingGerman army into the territories of the Soviet Union from June 1941 was an

accepted fact in the Adolf Eichmann, Ernst Ziindel and David Irving frialsas also

mutually agreed that these units had engaged in the mass shootings of targeted Soviet

civilians from this date until 1942However,i n accordancaen-i wistule 6t

governing each triafjifferent accountsvere presented in relation tioeir official orders,
leadership, systematic escalation, the transition to the use of gas and thg @eht

numbers of those killed. At the Eichmann trial the intentional and systematic mass

*The Trial of Adolf Eichmann: Record of Proceedings in the District Court of Jerugaéeosalem: Rubin

Mass Ltd., 1992)Vol. V, p2146, Newcastle University Libramull proceeding references to this trial will

be prefixed by AETHer Majesty the Queen and Ernst Zun(@81/85), Vol. XX, p4629, VoIXXI, pp25,

93, Ontario Court of AppealAll proceeding references to this trial will be prefixed by ZT 1986r
Majesty the Queen and Ernst Zindg124/88), Vol. XXXVI, p10428, Ontario Court of Appeal. All
proceeding references to this trial will be prefixed by ZT 1988. HRIRH, (TB) T2, 'Judgement’, para. 6.10,

although the 6Gener al G o v e rstead efthe Soviét Iniomr ongl y r e f e

4AET, Vol. V, p2160. ZT 1988, Vol. XXXVI, pp104280429. HRIRH, (TB) T2, '‘Judgment’, para. 6.10.
But again, Grey relates the vast numbers of Jews subsequently shot in the area of the

'‘Generalgouvernement', Ibid, and yet throughto hi s 6Judgement d it is obvic

those carried out after the invasion of the Soviet Union in June 1941, Ibid, para8.53210
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shootings of predominantly Soviet Jews by the Einsatzgruppen after June 1941 was not a
subject of disputé.Indeed, systematipolicy was explicit in thecharges relting to
Eichmann's influence over the Einsatzgruppemthermore, neither party questioned the
central authorisation and instruction of the mass shootings, directed by Adolf Hitler, nor
their murderous conclusiototalling the death of hundreds of thousands of Jewish men,
women and childreh.More specifically, neither party disputed that Eichmann had
organised transports of Jews to 'the East' from the autumn of drodhhat the method of

killing by the Einsatzgrppen had transferred from shooting to the use of gas vans by the
end of 1941, Rather,the focus of attention and dispute was Eischmann'sleading
authorityin what one posecution witness described as the 'slaugimese on wheel$'.
According to thedading counsel, Gideon Hausner, Eichmann, as the executive arm of
the SS, had been at the centre of Einsatzgruppen instruction and repSiting.fully

aware of the subsequent mass shootings taking place in 'thehEdsdd intentionally
transported éws from the Reich to selected killing sité€rucially, when visiting such

sites at Lvov and MinskEichmann had initiated the transition to gas after suggesting that
fisome more el egant"” Amndafgllowing antorddr éromfHeinriohd o .
Himmler in the autumn of 1942, Eichmann had instructed the satpraf a special unit,
'Kommando 1005', to remove the traces of Einsatzgruppen ctirkksf these specific
charges were disputed by Eichmahiausner also intended to extend the focus on

14

Eichmannto a wider narrative of the subsequent 'blbath'.” As Hausner exclaimed in

his opening address:

How could it ever have happened?" It is almost impossible to believe that for
many months, thousands of people daily, in cold blood, deliberately and of

sd purpose murdered multitudes of human beings with their own hands, the

® See Gideon Hausner's opening address, AET, Vol. |,-8p6Fhe subject of the Einsatzgruppen was
specifically mentioned in the Defence's brief opening remarks, Ibid, Vol. IV, ppl372.

® Ibid, Vol. I, pp69, 93; Vol. IV, pp1388, 1410, 141112.
" Ibid, Vol. I, pp78, 80, 94, 109: VolV, ppl417, 1522, 1557, 155E561.

’ Judge Michael A. Musmamo, Ibid, Vol. Il, p713. Musmanno had been the presiding Judge at the
Einsatzgruppen trial (1947948), as part of the Nuremberg Military Tribunals (NMTS).

® Ibid, Vol. 1, pp62, 63, 69, 723, 7278, 93, 94; Vol. V, pp1995, 2003, 2004.
" Ibid, Vol. 1, pp9495; Vol. V, p2004.

H Ibid, Vol. IV, p1706. Also highlighted in Hausner's opening address, Vol. I, p81, and oral summing up,
Vol. V, p2004.

"2 Ibid, Vol. 111, p1312.
“ Ibid, Vol. IV, pp1388, 141@411, 1417, 1418, 1557; Vol. V, p2054.
* Ibid, Vol. I, po3.
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numbers rising steadily until they totalled thigpgarters of a million. It is
difficult to accustom oneself to the idea that such beasts ever walked the face

of this earth?

Dictatedby the overall thesis (1985) and specific statements (1988) in 'Did Six Million
Really Die?' (DSMRD)the Ernst Ziindel trialseecorded typical denier challenges to the
established historiography and consequemtigused attention on both the official
objectives and murderous conclusions of the Einsatzgruppen. In accordance with this
denier tractZindel's defence lawyer, Douglas Christie, argued that its 'operations units'
had been set up to specifically target partisans and Communist commissars intRatssia,
any shooting of Jews had not been systemand that the numbers killed had been
exaggerated.In a repeat of denier tactihat had equated the absence of a written 'Hitler
order' with the absence of extermination policy (chapter four)uttavalability of a
documented instruction directly tasking the Einsatzgruppen with "a general massacre of
Russian Jews" was deemed synonymous withatteenceof policy governing their
actions.’ The transition to and use of gas as a method of killing wasaalsatral theme

of both Zindel trialsbut more specifically related to denier focus on the extermination
camps, especially AuschwiBirkenau, and fixed gas chambers (chapter six), rather than

its use in mobile vans by the Einsatzgruppen.

In 2000 Davidirving largely repeated the same charges in defence of claims he'd made
in books, specific interviews and speeclies reiteratedby Judge Grey, Irving had
insisted that 'the shooting of the Jews in the East was random, unauthorised and carried
out by irdividual groups or commanders', that in the initial stages they had been 'confined
to the intelligentsia and served a military purpose’, that the ‘initiative for the orders came

Ibid.

*In 1985 see the crosxamination of Robert Faurisson, ZT 1985, Vol. XIl, pp22¥26; Vol. XIIl,
pp28242825; and Zindel, Vol. XIX, p4331. Confirmed by Locke, Vol. XXI, pp182, 202, 205. In 1988 see
Irving's examination by Christie, ZT 1988, V¥IXXIII, pp9485-9486, 9492. For the relevant extracts from
DSMRD (3041) seeHer Majesty the Queen and Ernst Ziin{424/88) Appeal (1989), 'Respondent's
Factum', pp29B5, Ontario Court of Appeal. All proceeding references to the 1989 Appeal will begatefix
by ZT 1989.

YT 1989, 'Respondent's Factum', extract832pp3631.

7T 1985, Vol. XXI, pp2425, 48, 5455, 96, 101, 103, 16408, 114118, 122124, 125126, 131136,
144, 145146, 151, 152, 17274, 174175, 182, 187188, 207208, 211, 212. ZT 1988/ol. XXXVI,
ppl10397, 103940405, 10408.0412, 10413, 10420, 10422, 10427, 10430.

“In Hitler's War (1977 and 1991) an@oebbels: Mastermind Of The Third Re{d996). In Australia in
1986, HRIRH, Day 4, ppl1215. To the Institute of Historical Review October 1992, Ibid, Day 3,
pp106102, Day 4, pp11A415.
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from the Nazi High Command [Military] rather than from HitJemd that theeported
numbers of Jews subsequently murdered were “fantasy figlr&ihce Irving
specifically absolved Hitler from their order, additional attention was also placed on not
only Hitler's authorisation but his continued complicity in Einsatzgruppen cothriae
transition to and use of gas vans by the Einsatzgruppen was acknowledged and placed
within the'genesis of [a] gassing programrié¢lowever as in the Ziindel trials, a greater
focus was placed on AuschwiBirkenau and its gas chambers rather ti@use of gas

vans by the Einsatzgrupp&n.

Given the discrete focus on Eichmann in 196i% to be expected that the evidential base
relevant to the Einsatzgruppen shootings differentiated from those presented and
submitted at the later trigland dd so in both content and form. In Israel the primary
form of evidence of the subsequent 'blood bath' was survivor testithGopsequently,
witness after witness attested to the 'atrocities' of the 'evil desigwhich Jewish
civilians had been variouysbeaten, humiliated, forcibly undressed, led to pits, shot, and,
after Himmler's order in the autumn of 1942 to remove ‘all traces of slaughtedpdug
from mass graves and bufhids recalled by Avraham Avie'Children, women, family

after family. Eactiamily went up togethef®.Similarly, Rivka Yoselewska testified to the

murder of her mother, father, grandmother, aunt and sisters until:

my turn came € | felt them tearing my

7

|l ast cry and hear dhetaned sefamundvamdshat.hot ¢é

fell into the pit and felt nothind.

*HRIRH, (TB) T2, Judgement,, paras. 6.13, 6.39, 6.47.

2 Ibid, paras. 6.6&.72. See also, Day 17, pp85, 202205; Day 25, pp13637, 142, 144145, 161162;
Day 26, pp117118.

“ps Christopher Bowning testified, the use of gas vans by the Einsatzgruppen had been 'a very minor part
of their killing operations', HRIRH, Day 17, p85.

23Ada Litchman, AET, Vol. |, pp324826; Dr Leon Wells, Ibid, pp37873; Dr Meir Mark Dworzeck, Ibid,
p454; Abba Kovne lbid, pp456457, 465; Avraham Karasik, Ibid, pp44Z4; Dr Aharon Peretz, Ibid,
pp476, 481; Eliezer Karstadt, 1bid, p490; Avraham Aviel, Ibid, pp498; Haim Behrendt, Ibid, p503;
Shmuel Horowitz, Ibid, p513; Rivka Yoselewska, 1bid, pp518; Leslie Grdon, Vol.lll, pp11281130;
Shalom Cholawski, Ibid, p1346.

* AET, Vol. V, pp21462147, 2004, 2164.
% Ibid, p2146.
% Ibid.
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Yoselewska had survived the shooting and related 'how with the last ounce of strength
she rose up from the grave, from amongst the corpses heaped abdvin venat was
described byhe Judges as 'amongst the most horrifying parts of all the evidence
submitted by the Prosecution’, Dr Leon Wells testified to the uncovering of the graves of
Jews murdered and the subsequent removal, piling, and burning of the badidsen
grinding ofthe bones and pillaging of any valuables found in the &8kslls had also
testifiedthat the relevant Unit (1005) had participated in further mass shootings before
casting its victims, some still alive, into ‘the flanféSorced to work with this UnitVells

estimated the number of bodies burnt to have been 'several hundred thBusand'.

This testimony was not challenged by the Defence and was awarded inherent probative
value and weight by the JudgésHowever, since none of the witnesses had met
Eichmawn during their ordealsthey could not testify to his specific agency in the
slaughter. Rather, the primary form of evidence of both Eichmann's knowledge of and
active role in the Einsatzgruppen mass shootings was perpetrator testimony and foremost
Eichman himself. IndeedEichmann corroborated survivor testimony when recalling

that, on a visit to Minsk around September 1941, he had witnessed:

Young mar ksmen é shooting into the pit

behind her, and then my kneesgavgwa and | | &ft the plac

On his journey back to Berlin he hatsowitnessed 'blood spurting as if from a fountain

out of another pit which had already been covered 8VEnis admission of eyewitness
record, but also his acknowledged receipt ofdhidy reports of these Units from June
1941, was accepted as not only further evidence of the horror of the mass shootings but
confirmation that Eichmann had always known the fate of the Jews he had 'sent to the

Operations Units commanded by Nebe and Rdsch

*" Ibid.

* Ibid.

* Ibid.

“I'bid. The work of this o6Unitdé was al so corrobor e
*! \bid, pp21462147.

*Ibid, p2147.

* Ibid.

34Referring to Arthur Nebe, as Commander of Einsatzgruppe B, and Emil Otto Rasch, as Commander of
Einsatzgruppe C, lbid, p2173.
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Additional perpetrator testimony was also foregrounded as evidence of Eichmann's direct
role in Einsatzgruppen command. In particular, Otto Ohlendorf (Commander of
Einsatzgruppe D) hagaffirmed(at the International Military Tribunal (IMT) the control,
leadership and dominance of personnel from the Reich SeMaityOffice (RSHA)>

With Eichmann's section (IVB4) based in the RSHA the crucial question then posed by
the Judges was 'whether thieel of command from [Reinhard] Heydrich and the
commanders of the Operations Units passed through the Actudeefpetrator
testimony taken overseasvas then utilised teerify Eichmann's prominence in this 'line

of command®’ In particular, the testimuy of Erich von dem Bactzalewski (Higher SS

and Police Leader) was foregroundeceaslencethat, if Eichmann had been receiving
reports of théperations Unitshootingsit would indicate the importance of his Section
(IVB4).* But it was the testimonies of Walter Blume (Einsatzgruppe B) and Gustav
Noske (Einsatzgruppe B and RSHA) that the Judges foregrounded as probative weight of
Eichmann's agency in the Operations Units and ‘from the commencement of their
activities>” More specifically, Blume had testified to Eichmann's participation in a
meeting of Einsatzgruppen leadeas which Heydrich had authorised their murderous
intent, on the eve of the invasion of the Soviet Union, while Noskeclzohedthat from

the spring of 192 reports of the Einsatzgruppen killings had been sent directly to

Eichmannwho then summarised their content for redistribution to his "supeffors".

Perpetrator testimony was likewise accepted as evidence of the use of gas by the
Einsatzgruppen (Paull@el, Otto Ohlendorf). But it was Eichmann's own statement that
was foregrounded as proof of his principal role in the transition from mass shootings to a
ficleanero and fAmor e & Eithmannh lead adiittethmm hiped o f
trial statementhat he had questioned the impact of the shootings on "those men of ours"
on his visit to Minsk but consistently denied in court that he had initiated, far less

* Ibid, pp2147, 2148, 2160.
*® Ibid, p2160.
37 .

Ibid.

% Relating to the "Einsatzgruppen reports”, which cos®i95 'Event Reports', compiled by Reinhard
Heydrich's staff between 23 June 1941 and 24 April 1942, 11 'Activity and Situation Reports', also compiled
by Heydrich's staff between 31 July 1941 and 31 March 1942, and three additional reports, two compiled
by Franz Stahlecker, Commander of Einsatzgruppen A, and one by Karl Jaeger, Commander of
Einsatzkommando 3. Ibid, p1848.

*|bid, pp2173, 2160.
“Ibid.
“Ibid, p2174.
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instructed, the introduction of gas into ‘the E&d®erpetrator testimony was yet again
foregounded as evidence of Eichmann's involvement in covering up the traces of
Einsatzgruppen crimé3In particular, the testimony of Rudolf Hoss (Commandant of
AuschwitzBirkenau) was authorised as proof of links between Paul Blobel, ordered by
Himmler in tre autumn of 1942 to remove all traces of slaughter', and the 'Eichmann
Service Unit' that subsequently opened up the mass graves and burnt thé’ Haues.
statement of Dieter Wisliceny (Eichmann's deputy) was also foregrounded as proof that
Bl obelwas Unfiar mal | y pl &lcveasnotedttaherhis &adtenanma n n
to the IMT Blobel had not mentioned Eichmarut he had been under the direct

command of Heinrich Muiller, as had Eichmahn.

Primary source documentation was also foregroundetidoyudges as further evidence

of RSHA, and therefore Eichmann's, authority and command of the Einsatzgruppen.
When organised chronologicallhis documentation included an order signed by Walter
von Brauchitsch (Commander-Chief of the German Armypn 2 May 1941, as proof

of not only agreed cooperation between the Security Police (RSHA) and the military
command in the intended occupied territories of the Soviet Urbom specific
authorisation for the Operations Units "to take the necessary stepe fexecution of

their plans as regards the civil population™, detailed instructions from Department IV
(Gestapo, RSHA)on 17 July 1941, asvidencethat the 'prime objective’ of the
Operations Units' 'was to round up and execute Soviet Commissars #mel Blws in

those areas', and notification from téiReich Commissioner in the Ostlanthat the
liquidation of the Jews is the task of the Security Police and the SD' (RS88pies of
specificEinsatzgruppen reports were likewise foregrounded as pfabke subsequent

mass murder of Jews 'month after month across the length and breadth of the Eastern
Occupied Territories', while yet otharglicatedthat they had been copied and directed

to Eichmann's section (IVB4) in the RSHA.

“ |bid, pp21742175.
“Ibid, p2164.

“ Ibid.

“Ibid.

“ Ibid.

“" |bid, pp21472148.

* Those dted 11 September 1941,-30 September 1941, 15 October 1941, January 1942 and 26
December 1942, |bid, p2148. Those dated 29 July 1941, 7 August 1941, 9 August 1941Addgust
1941, lbid, Vol. I, pp52&21.
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But, the most impaant documentation foregroundea support of not only Eichmann's
direct authority within Einsatzgruppen command but his rolésiascalation to the use

of gas was a collection of letters and memoranda (the latter both handwritten and typed)
drafted by Dr Erhard Wetzel (Reich Ministry of the Occupied Eastern Territories) in
October 1941 to théReich Commissioner in the Eé¢Hinrich Lohse) that implicated
Eichmann in a decisiemaking process seeking to import the apparatus of Viktor Brack
(T4 programme) into 'the Ea&t'Specific attention was placed on extracts from the
second drafted letter in which Wetzel noted Eichmann's agreement that "there is no reason
why those Jews who are not fit for work should not be liquidated by means of Brack's
apparatus™ Since Ohlendorf had testified to the delivery of a gas van to the Operations
Units in the spring of 1942his collection of documentation placed Eichmanrihat
beginning ofa crucial escalation of policy that exchanged 'the system of execution by
shooting for execution by means of gas vanketters of instructiorfrom VB4 to
Einsatzgruppen B and D (amongst other recipients) in March, E3¥Bagain to the
commander of Einsatzgruppe B in September 193¢ likewise foregrounded as

evidenceof Eichmann's involvement in Einsatzgruppen commaeliiinto 1943

In the Zundel trials the main form of evidence of both the official objectives and
murderous conakions of the Einsatzgruppen was historian testimony. In,188%acts
considered for judicial notice had included the use of 'mass shootings' as a 'means of
annihilation’, but, ashownin chapter three, this fact was ruled inadmissible by Judge
Locke m legal ground$’ Rather, and acting as evidence by proxy, Raul Hilbestfied

to the existence of documents:

€ prepared by Germans themselves repor
office-h ol der s t hat e a squad of militar

advancing Army for the purpose of killing Jewish persons and others.

* Ibid, Vol. V, pp21752176. Brack's 'appanad’ referred to the scalled 'euthanasia’ programme
(September 1938ugust 1941), in which approximately 70,000 German citizens, identified as 'unfit lives',
were intentionally murdered, some by gas, on the order of Hitler, Peter Longéoickcaust: TheNazi
Persecution and Murder of the Je(@®xford: Oxford University Press, 2010), pp1382.

* AET, Vol. V, p2175.

** Ibid, p2176.

*? |bid, pp2159, 2160.

*3ZT 1985, Vol. X, pp20722181:2191; Vol. XX, pp44644465.

54 Ibid, Vol. XXI, p92, although these documents are not specifically identified by the Judge in his 'Charge
to the Jury".
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The daily reports of the Einsatzgruppen were especially foregrounded (but not submitted)
as evidence of both the systematic implementation and scale of the mass shiootings
direct ogosition to the claim in DSMRD that there was 'no statistical basis' for Hilberg's
figure of 1.4 million Jews subsequently murdeteHlilberg testified 'that he has seen
such documents, and that they were used at Nurembeilggwise, in response to the
claim made in DSMRD that evidence of an Einsatzgruppen order 'to liquidate all Soviet
Jews is based only on "the worthless Wisliceny statement™, Hilberg highlighted the
testimony of Einsatzgruppen commanders at Nuremberg and 'German military

documents’’

In 1988 Christopher Browning likewise foregrounded a number of Einsatzgruppen

reports as evidence of both official policy and phase 1 of the 'Final Solution' in 1941 by:

€ squads of security police that «c¢ame
hadalvanced and é-aicfioingdquads$ againstthp d&ews; 1.4

million Jews were their victim®.

These reports were utilised to directly challenge claims in DSMRD that the portrayal of
the Einsatzgruppen at Nuremberg "has been proved since to eosieenormous
exaggeration and falsification", that evidence of a verbal Hitler order to extend the killings
to a "general massacre" of Soviet Jews was most probably based on "the worthless
Wisliceny statement”, that the "number of casualties” had beeemE0,000, of which
"only a small proportion € <coul d have
functionaries"”, and, inflicted "during savage partisan warfare on the Eastern’front".
However, in this triglcopies of specific Einsatzgruppen reports werenglly submitted

as evidence alongside Browning's expert testimony, that, in contrast to 1985, visibly

outlined to the jury the discriminate targeting of Jewish civilians as well as the figures

*° Ibid, pp9293; Vol. XX, p4629.

*Her Majesty the Queen and Ernst Zun(#31/85),Appeal(1987), 'Respondent’'s Factum', p11, Ontario
Court of Appeal. All proceeding references to the 1987 Appeal will be prefixed by ZT 1987.

o Referring to Dieter Wisliceny's statement at the International Military Tribunal (IMT), ZT 1987,
O60Respondent's Factumb, pl1. iedimeitherthd Jaedgess Charge o the me n t
Jury', Vol. XXI, or by the Prosecution in the afareentioned 'Respondent's Factum'.

*® 7T 1988, Vol. XXXVI, p10428.
vl 1989, 'Respondent’'s Factum', pp29, 30, 33.
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and categories of those shot in only a matter of specifieuthaf In particular the
'Stahlecker Report' recorded the mass shooting of 118,430 Jews by Einsatzgruppe A in
less than 4 monthand "in accordance with basic orders receiVééhother reportjn
December 1942jetailed the execution of 363,211 Jews in South Russia, Ukraine and
Bialystok in only ‘four months August to December' 1942, while yet another report
identified 'the use of wallposters to lead the Jews to believe they were being resettled,

when in facthey were being led to executiéh'.

Browning likewiseforegrounded aeport prepared by a Professor Seraphi@ontained
within a letter from theArmy's Inspectorate in the Ukraid® thedHigh Command of
the Armed Forceson 2 December 1941, this @p referenced 'a planned shooting of
Jews' conducted in publigvith the use of the Ukrainian militia and members of the armed
forces: in which 'masses were execut&€dSeraphim's report also acknowledged the
sacrifice of the economic war effort in tbecupied territories to 'the ideological goal of
murdering all the Jew& Browning likewise highlighted Eichmann's testimony in 1961
and in particulathis eyewitness account of an 'Einsatzgruppen execution' at finsk.
Browning testified that, accordinga Eichmann, 'it was one of the worst things he had
every kid experienced in his lifé". As already noted, in contrast to the Eichmann trial,
the transition to the use of gas vans by the Einsatzgruppen was not specifically debated
or evidentially foregronded in either 1985 or 1988. However, in 1988, Browning

testified totheir initial use at Chelmno (Poland).

Historians were once again the main form of evidence of the relevant Einsatzgruppen

mass shootings in London in 20@Md through the oral and written testimonies of

*® Those dated 25 September, 3 and 14 November amketember 1941, ZT 1988, 'Exhibits Book'. ZT
1989, 'Respondent's Factum', p30

o Referring to Franz Walter Stahlecker, Commander of Einsatzgruppe A until March 1942. ZT 1989,
'Respondent's Factum', p30.

“This report obvHighnarSSapdP o lell a¢ eseddet der dport of 2¢
Thomas ascribes it to Himmler and dates it as 22 December2B4®88, Vol. XXXVI, pp1042810429.
ZT 1989, 'Respondent's Factum', p31.

* A senior military advisor external to the Einsatzgrupp&bérkriegsverwaltungsrat’) and a historian;
one of the few historians directly involved in mass murder as well as justifying Nazism in his writings.

A 1989, 'Respondent's Factum', p31.
* Ibid.

% According to Browning, 'the most extensive testimony of ane individual involved in the holocaust!
[sic]', ZT 1989, 'Respondent's Factum', p47.

%" Ibid.
% Ibid.
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