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The legal doctrine of ‘joint enterprise’ has been heavily criticised for lacking legitimacy, primarily linked
to distributive (in)justice. This paper draws on the narratives of joint enterprise prisoners’serving long
life sentences for murder, to address such concerns and extend the discussion to questions of 'legal
legitimacy’. Prisoners who were early in their sentences explicitly rejected the legal legitimacy of joint
enterprise, while those at a later stage reported ‘accepting’ their conviction and demonstrated ‘consent’
by engaging with their sentence. We argue that, rather than representing normative acceptance of the
legal legitimacy of joint enterprise over time, this acceptance is a form of instrumental acquiescence
associated with ‘dull compulsion’ (Carrabine 2004: 180), ‘coping acceptance’ (Schinkel 2014:72) and
personal meaning making.
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Introduction - the legal doctrine of joint enterprise

‘Joint enterprise’ is a catch-all term used to describe a complex set of legal principles in English and
Welsh law, which outline the circumstances in which two or more people are considered liable for a
single criminal act (Crown Prosecution Service 2012).* While there are similar legal principles in
other jurisdictions (e.g. common purpose in South Africa, felony murder in the USA and joint
criminal enterprise in Australia), in England and Wales, joint enterprise has recently been subject to
considerable criticism for its ‘dragnet’ effect and its apparent disproportionate impact on black and
minority-ethnic (BAME) men (cf. Crewe, Hulley and Wright 2014; Williams and Clarke 2016; Bureau
of Investigative Journalism 2014; House of Commons Justice Committee 2012, 2014). However,
empirical examination of joint enterprise remains underdeveloped, with limited data on the extent
of its use, its application in practice and its impact on those subjected to its principles. In this
context, this paper offers an important empirical contribution to the topic.

There is much debate about what is meant by ‘joint enterprise’ liability in English and Welsh law,
leading to confusion in both popular and legal discourse (Virgo 2014). Its precise meaning is often
implied rather than explicitly stated and interpretations are inconsistent. ‘Joint enterprise’ is either
interpreted narrowly, to describe one particular scenario, which draws on the principle of ‘parasitic
accessory liability’ (PAL) (e.g., The Committee on the Reform of Joint Enterprise 2011), or broadly to
describe three scenarios (Crown Prosecution Service 2012).> In the first, two (or more) people
commit a single crime together, both taking part in the criminal act, satisfying the actus reus
requirement and possessing the required mental element (or mens rea) for that offence, such as
intending it to occur (Maddison et al 2016). For example, in the context of murder, this applies

* There are examples of cases in which twenty individuals have been charged with a single murder and multiple individuals
convicted e.g., R v Omeregie and others [2012], R v Wright and others [2017] and R v Walters and others [2017].
2 While such principles can be applied to any offence, for the purpose of this paper the focus will be on murder.



where two individuals intend to kill a person and both use knives to stab the victim, who dies. In
these circumstances, both defendants are considered ‘joint principals’ (as in ‘principal parties’, or
primary perpetrators) and each is charged with murder. This tends to be the least controversial
form of joint enterprise. The second and third scenarios represent ‘secondary liability’, in which one
party is considered legally responsible for the criminal act perpetrated by another. In the second
scenario, an individual or individuals (known as ‘secondary parties’ or accessories) ‘assist or
encourage’ the principal offender to commit a single crime (Crown Prosecution Service 2018). For
example: two individuals (D1 and D2) engage in a fight with another person (the victim), and one
(D1) produces a knife and stabs the victim to death with the other person’s (D2) verbal
encouragement. Here, D2 is liable for murder if it can be shown that s/he intended to encourage the
murder. In the third scenario, which represents PAL, two individuals (D1 and D2) participate in one
crime (crime A) in the course of which one of the individuals (D1) perpetrates a second crime (crime
B). Here, D2 can be held liable if it is considered that s/he could have foreseen the possibility that D1
might act as s/he did. For example, D2 can be charged with murder if, during a burglary that both
parties agree to participate in, D1 kills the householder and it can be proven that D2 foresaw the
possibility that D1 might commit murder (that is, kill or perpetrate really serious harm).

Concerns about PAL have led to governmental and judicial review (House of Commons Justice
Committee 2012, 2014), leading to its abolition by the Supreme Court in 2016. In this landmark
ruling (in R v Jogee and Ruddock [2016] UKSC 8), the judges stated that the law had taken a ‘wrong
turn’ thirty years previously (when PAL developed in R v Chan Wing-Siv [1985] AC 168) and
corrected what they saw as an error in the way secondary liability had been interpreted. Foresight,
they pronounced, was not sufficient to convict the secondary party of the principal offence. Rather,
it must be proven that the secondary party assisted or encouraged the offence and intended to do so
(although foresight could be used as evidence of intention).

Prior to the abolition of PAL in 2016, the Crown Prosecution Service (CPS) (2012) used ‘joint
enterprise’ to describe all scenarios outlined above (following the Court of Appeal in R v ABCD
[2010] EWCA Crim 1622). Following the Supreme Court judgement, the CPS (2018) produced new
guidance, which excluded PAL and only included the principles of ‘joint principals’ and assist and
encourage, under the rubric ‘secondary liability’. For the purposes of this paper, joint enterprise is
understood in its broad sense, describing all scenarios, including PAL — unless otherwise stated.

Prevalence of convictions using the doctrine of joint enterprise

Since no official data exists, it is unclear the extent to which joint enterprise has been applied by the
courts to secure convictions. In response to a request to monitor cases of joint enterprise (by the
House of Commons Justice Committee in 2012), the CPS reported 260 cases of murder or
manslaughter involving 893 defendants over two years (2012-2013) (on average 3.4 defendants per
case) (see Crown Prosecution Service 2019a). Analysis of the data shows that the majority of cases
(80%) involved defendants jointly charged with murder and, on average, 73% of all defendants were
convicted of at least one offence, although the offence for which they were convicted is not
detailed. This data provides a snapshot of the use of joint enterprise. Data collected over a longer

3 This is due to the fieldwork from which the data is derived, being undertaken between 2013 and 2014 — before the
change in the law.



period (2005-2013), suggests that joint enterprise has been used in up to 4£4% of homicide
prosecutions (Bureau of Investigative Journalism 2014). Both sets of figures represent cases
involving two or more defendants who are presumed to be jointly charged in relation to the same
victim and is therefore likely to represent cases of both ‘joint principals’ and secondary liability,
including PAL i.e., the broadest definition. The Bureau of Investigative Journalism report offers a
more conservative estimate, however, based on four or more defendants being charged with the
same offence. This data suggests that 18% of homicide prosecutions during the period are likely to
have relied upon the principles of secondary liability specifically (i.e., the second and third scenario
(PAL) outlined above). However, again this data does not indicate the proportion of prosecutions
that resulted in convictions for murder. In a small study of 61 CPS case files involving multiple
parties charged with the same violent offence, Jacobson and colleagues (2016: 25) found that a
third of cases resulted in two or more people being convicted of the principal offence. PAL,
specifically, ‘appeared to be a dimension’ in only three cases. In the absence of official data, these
sources give us some insight into the prevalence of the use of joint enterprise to charge and convict
individuals, prior to the landmark ruling in Jogee.

Determining the impact of Jogee on practice is difficult due to the lack of official data. Preliminary
evidence from an ongoing study suggests that it might have had a marginal effect on new cases, by
restricting the number of young people charged in cases of serious group violence (see Hulley,
Young and Pritchard, in progress). Meanwhile, in the two years since the Jogee case,* appeals made
by prisoners convicted using joint enterprise have rarely been granted and, where granted, few have
resulted in retrial or an overturned conviction (see R v Johnson and others [2016] EWCA Crim 1613; R
v Grant-Murray & Anor [2017] EWCA Crim 1228; R v Mitchell [2018] EWCA Crim 2687; although see R
v Crilly [2018] EWCA Crim 168 - a successful appeal).

Legitimacy of joint enterprise

Much of the criticism directed at joint enterprise has centred on its disproportionate impact on
Black and Minority Ethnic (BAME) men. In a survey of 241 men working with JENGbA (an
organisation that campaigns against joint enterprise) who self-identified as current ‘joint enterprise
prisoners’, 53% were BAME and 46% were white British (Williams and Clarke 2016). While the data
cannot be considered representative of all individuals convicted under joint enterprise, the number
of BAME individuals is greatly disproportionate to the number of BAME individuals in the prison
population (26%) (Prison Reform Trust 2016) and in the general population of England and Wales
(14%0) (ONS 2012).

In the same survey, BAME ‘joint enterprise prisoners’ were more likely than their white counterparts
to report that the process by which they had been convicted was unjust, believing that the term
‘gang’ had been unfairly used in their trials to draw conclusions of guilt. They reported that so-called
‘gang insignia’, gang related language (e.g. ‘gang names’) and musical outputs associated with gang
activity (e.g. music videos) were introduced as evidence to convict. The racialized nature of such
evidence was supported by an analysis of police data by the report’s authors, which showed that

4The appellant in the case in which the law was restated (Ameen Jogee) was retried, resulting in his murder conviction
being overturned and his life sentence (with a mandatory minimum of 20 years) being quashed. This was replaced with a
conviction for manslaughter and a 12-year determinate sentence (Jacobson 2016).



while the majority of serious youth violence was perpetrated by young white men, young BAME
men made up the majority of the ‘gang lists’ (individuals identified by the police —and sometimes
partner agencies —as gang members).> The authors note the risk to legitimacy that such issues of
distributive and procedural injustice pose:

the prosecution of serious violence through a ‘gang’ construct that appears un-evidenced
has the very real consequence of undermining justice and further raising the question of
procedural (un)fairness within BAME communities. (Williams and Clarke 2016: 20)

In the policing literature, the consequences of perceived procedural injustice are well established,
including non-compliance, non-engagement with the police and the potential for further violence
(Tyler 2006, Paternoster et al 1997, Sunshine and Tyler 2003). Such outcomes have also been
identified in the prison setting, with perceptions of illegitimate treatment in prison generating non-
compliance and disorder (Sparks and Bottoms 1995, Carrabine 2005).

It is not only the legitimacy of the application of joint enterprise that has been questioned, but the
doctrine itself. Prior to the change in the law, the requirement for the secondary party only to
‘foresee’ that the crime might occur (in PAL) meant that s/he could be convicted based on a lower
burden of proof than was necessary to convict the principal party, for whom the threshold was
intent (Green and McGourlay 2015, Bennathan and Taylor 2016). This critique raises the issue of
‘legal legitimacy’, defined by Murphy et al (2009: 3) as the legitimacy of the rules themselves:®

Political scientists often take a much broader view of legitimacy than has been studied to
date in the procedural justice literature. For example, a number of political theorists have
defined legitimacy as the belief within members of society that there are adequate reasons
to voluntarily obey the commands of authorities (Easton 1958; Gerstein 1970; Lake 2006).
We suggest that one of these “adequate reasons” could in fact refer to judgments about the
fairness, validity, or appropriateness of the laws or regulations that an authority is
enforcing. In other words, an authority itself may be seen to have legitimate authority, but
the rules and laws it tries to enforce may be seen to be illegitimate.

Issues with legal legitimacy have also been linked to outcomes such as non-compliance and non-
cooperation (Murphy et al 2009, Murphy and Cherney 2012). However, to date, there has been little
empirical analysis of the legal legitimacy of joint enterprise, despite it being publicly denounced as
unfair and unjust (e.g. The Law Society Gazette 2014, The Guardian 2016). An indication as to the
public view of joint enterprise is given in Mitchell and Roberts’ (2010) research on public attitudes to
sentences, in which * the vast majority of [research participants] rejected a conviction for murder,
even having been told that the lesser and included offence of manslaughter carries a less severe
sentence.’ (p.6). Prior to the current study, no research has explicitly explored the perceived legal
legitimacy of joint enterprise among individuals who have been subject to its principles.

5 This has since been supported by an investigation into the London ‘gang matrix’, which found that 87% of those who
appeared on the matrix were from BAME backgrounds (Amnesty International 2018).

6 Jackson et al (2012: 4) define legal legitimacy as ‘the presence or absence of legal cynicism’ or the personal belief as to
whether laws are binding and one is obliged (or not) to follow them.’ They distinguish between this form of legal
legitimacy and the ‘perceived morality of the offence’. However, this distinction works less well for the purpose of this
paper, as this critique of joint enterprise focuses on perceived fairness of the law itself.



This paper presents data from a study of individuals convicted of murder who were subjected to
very long life sentences from an early age, to support concerns about the distributive justice of joint
enterprise and to evidence questions about its legal legitimacy. It presents data indicating the
disproportionate impact of joint enterprise on BAME men convicted of murder when young and
considers the legal legitimacy of joint enterprise according to men and women convicted as
principal and secondary parties. It explains that those early in their sentences deny the legal
legitimacy of joint enterprise, based on global assessments of fairness and retributive justice, and
report associated feelings of anger, frustration and resentment, and some forms of non-compliant
behaviour. Secondary parties further into their sentences appear to grant legal legitimacy to joint
enterprise —reporting that they come to ‘accept’ their conviction over time and demonstrate
‘consent’ by engaging with their sentence. However, we argue that this should not be interpreted as
a move, over time, towards normative acceptance of the doctrinal rules of joint enterprise. Rather,
the apparent willingness of prisoners further into their sentences to accept their conviction and
sentence can be interpreted as a form of instrumental acquiescence, associated with ‘dull
compulsion’, ‘coping acceptance’ and personal meaning making (Schinkel 2014). As argued by
Moore (1978, cited in Carrabine 2005: 9o5): ‘People are evidently inclined to grant legitimacy to
anything that is or seems inevitable no matter how painful it maybe. Otherwise the pain might be
intolerable.’.

The study

The study from which the sample of joint enterprise prisoners was drawn explored the experiences
of men and women who were 25 years old or younger when they were sentenced to life
imprisonment in England and Wales, with minimum tariffs of 15 years.” In 2013, when the study
began, there were 789 men and 29 women who met these criteria. In total, 309 male and 24 female
prisoners across 25 prisons completed surveys and/or interviews (39% of the men and 79% of the
women who matched the criteria). All participants had been convicted of murder and were serving
mandatory life sentences.

For the main study, male participants were selected using purposive sampling, to allow for an
exploration of the ways in which the experiences of long-term imprisonment varied according to
sentence stage. Sentence stage was determined as follows: early — less than four years served; mid
—the mid-point of an individual’s tariff, plus or minus two years; late — tariff end date minus two
years, and beyond. Young offenders were intentionally oversampled to take account of the
increase in young people entering the prison system with lengthy life sentences.? In total, surveys
were administered to 294 men and interviews conducted with 125 men across sixteen prisons,
including high-security, Category B, Category C, Category D (‘open’) prisons and Young Offenders
Institutions (see Hulley, Crewe and Wright, 2016, for more details on the research process and
methods). The study did not set out to investigate joint enterprise specifically and did not do so in

7 A tariff’ is given to all individuals who are sentenced to life imprisonment in England and Wales. It represents the
minimum term of imprisonment that they are required to serve. At the end of the tariff, the individual will only be released
if the Parole Board decides that it is no longer necessary to detain the individual for the purpose of protecting the public.

8 There has been an increase in the proportion of young people in custody for serious offences (Youth Justice Board 2018),
while the average minimum tariff for murder has increased (from 12.5 years in 2003 to 21.3 years in 2016) (Prison Reform
Trust 2017).



detail, yet 52% of the survey sample and 42% of the interview sample had been convicted under
joint enterprise.®

Due to their low numbers, all 29 women who fitted the research criteria were approached to
participate in the study. The women were held across nine closed prisons. During interactions in
these establishments, a further two women were identified who fitted the research criteria, leading
to 21 women participating in interviews and 19 completing surveys. While women were not selected
by sentence stage, the time that they had served on their sentence was noted. Of the 19 women
who completed a survey, nine (47%) identified that they were convicted under joint enterprise,
while for the interviews this figure was 12 (57%).*

The survey mainly asked about the problems of long-term imprisonment, using an adapted version
of previous research tools used by Richards (1978) and Flanagan (1980). It also collected data on
tariff length: the average tariff being served by the ‘joint enterprise prisoners’in the study was 21
years for the men and 18 years for the women. The interviews — of particular relevance in this paper
- were in-depth and semi-structured. They were formatted in two parts: the first focused on the
participant’s life history prior to their current conviction and drew on narrative inquiry (e.g. Hollway
& Jefferson 2000; McAdams 1988); the second explored the conviction, the sentence and the
individual's life inside prison during their current sentence. The life history approach situated the
individual’s experiences of their conviction and sentence within their broader life narrative. It
allowed the analysis to take account of the way he or she constructed their current predicament and
gave meaning to it in the context of their biography (Presser and Sandberg 2015). Among other
issues, survey and interview questions explored whether participants considered themselves to be
guilty for the offence for which they were convicted. The interviews also explored their feelings
towards their conviction and sentence, their responses to their predicament, and the extent to
which these had changed over time. The qualitative data was transcribed and coded in full, and was
analysed through an iterative approach.

Findings
Distributive justice: over-representation of BME prisoners

As we have reported previously (Crewe, Hulley and Wright 2014), among the sample of male
prisoners convicted under joint enterprise in the study, Black/Black British and Mixed Race men
were disproportionately overrepresented, while White males were disproportionately
underrepresented. In the ‘joint enterprise’ sample in the current study, there were around three
times more Black/Black British and Mixed race men and around half as many White men than in the
general prison population (Ministry and Justice 2014). Our findings were particularly significant
given the overrepresentation of Black/Black British men in the prison population, compared to the
general population of England and Wales. There were over 11 times as many Black/Black British
prisoners convicted under joint enterprise in our study, compared to the proportion of Black/Black
British men in the community (ONS 2012). This disproportionality was not present in the female

9 Note: some prisoners completed both surveys and interviews and so are counted in both figures.
10 Most women completed a survey and an interview, and so are represented in both figures.



sample: seven of the nine female joint enterprise prisoners who completed a survey were
White/White British.

Legal legitimacy of principal and secondary parties

Of the 149 men and nine women who identified in surveys that they were convicted under joint
enterprise, 28% of the men and only one woman reported that they had been convicted as the
‘principal offender’ — or the one ‘who carries out the substantive offence’ (Crown Prosecution
Service 2018), while 39% of the men and four of the women identified that they were convicted as a
‘secondary offender’.**

In the survey, 43% of the men convicted as principal parties considered themselves to be guilty of
the offence for which they were convicted. In interviews, such participants — like those who had
been convicted of murder individually (i.e. not under joint enterprise) — generally acknowledged
their culpability in straightforward ways:

Basically, [...]  know what I've done is wrong and I've just got to accept the fact that I'm
doing the time for what I've done. (Ricky, White European, served 7 years)

Of the 57% of men convicted as principal parties who considered themselves not guilty, a small
number claimed that their case was one of mistaken identity. Most, however, expressed a lack of
understanding about the offence of murder — specifically, the fact that ‘intention to cause really
serious harm’ was part of its definition — believing that, as they had not intended to kill, they should
have been convicted of manslaughter. In this sense, questions of legal legitimacy among principal
parties tended to focus on the law and definition of murder, rather than joint enterprise, as such.

Significantly, 82% of men and 75% of women who were convicted as secondary parties did not
consider themselves to be guilty of murder. In interviews, most accepted responsibility for some
legal wrongdoing but did not accept that they were legally guilty of murder. A small number felt
some degree of moral guilt for the death of the victim, because it had resulted from harm that they
had inflicted with others, but felt legally guilty of manslaughter rather than murder because they
had not ‘intended’ to kill or cause grievous bodily harm. Stephen, for example, described being
called upon to fight by a friend who, during the fight, produced a knife and killed the victim:

| don’t regard myself as a murderer, | will never accept that | am a murderer, because |
ain't a murderer. | didn’t kill nobody. | didnt have no intent to kill anybody. But as a
result of my actions, somebody...in the ‘enterprise’, somebody did end up dying, and |
accept that. | accept my responsibility in that regard, but | didn’t intend to do any serious
harm to the individual. (Stephen, White Irish, served g years)

1|t is noteworthy that a third of men and 44% of women did not know whether they had been convicted as the principal
or secondary offender. In interviews, confusion was primarily rooted in the lack of clarity during the prosecution process
and the complexity of the ‘joint enterprise’ doctrine. However, it is also significant that the law does not require the
prosecution to identify the parties in this way. Rather, the prosecution must only prove that the offence was committed
by one of the defendants (if they cannot prove that at least one of the defendants was responsible for the substantive
offence, all defendants must be acquitted).



Like Stephen, most secondary parties accepted that their actions rendered them culpable of some
kind of legal offence but denied being legally and morally responsible for killing someone. Many
admitted that they were present at the scene or acknowledged that they had lied to the police. In
legal terms, then, they felt that they were guilty of an offence such as perverting the course of
justice, and reported that being convicted for a lesser offence would have felt legitimate:

| was speaking to somebody about this [...] and she said, '"What you need to remember,
Bethany, is everybody deserves an amount of time for something, whether it was the
whole thing, or whether it was nothing. They need an amount of time in jail for the part
that they did'. And | was like, 'Yeah, but | did my time [...] | did seven months on remand
[...]11did my time then, because | lied'. (Bethany, served 4 years)*?

In this context, the ‘murder’ conviction and subsequent mandatory life sentence was experienced as
deeply illegitimate because the meaning and label of being ‘a murderer’ felt far removed from the
actions for which the individual felt culpable, such as lying (about being present at the scene for
example), not calling the police, or not intervening during a violent altercation. For such prisoners,
then, the consequences of a murder conviction felt highly disproportionate and joint enterprise
lacked legal legitimacy because it allowed them to be held liable for murder (as a secondary party),

(Murphy et al 2009):

I still think it should have a different title or a different label to somebody who's actually
taken somebody's life [...] By calling me a murderer, you're saying | killed someone, and |
haven't actually physically killed someone. If you want to convict me of being there, of
contributing to murder or whatever else, whatever other wording that describes the role
that you play, instead of labelling [me as a murderer]. Because, to me, murderer means
you've killed somebody [...] you've taken somebody's life and when you haven't, but
you're still under that umbrella because of this joint enterprise, well, it should be pulled

apart a little bit. (Gail, served over 15 years)

Asis clear here, Gail did not feel morally responsible for killing the victim and resented both the
material consequences of a murder conviction and the moral implications of the label that resulted
(cf. May 2000). The law did not represent Gail’s moral values or shared beliefs about what
constituted the offence of murder, nor did the label and its connotations reflect the actions for
which she felt responsible. Prisoners associated the term ‘murderer’ with being —and being
considered - ‘evil’, *horrible’, a ‘monster’ — with being an entirely ‘tainted person’ (Goffman 1963:
12). Arkaan, who had not been convicted under joint enterprise, described this feeling, and the way
that his identity was subsumed by a particular legal and moral label, as follows:

| feel like a killer and | feel like I'm one of those people that you see on TV - deranged! [...]If
someone new comes on the [prison] wing we have to introduce ourselves, so | say: 'Hi, I'm
Aarkan and I'm serving life for murder'. And you say that over and over again, and it's

12 Limited details about the female participants are reported due to their small numbers and the risk of identification. The
length of sentence is included given its relevance to the paper. The sentence lengths of women who have served many
years (of whom there are very few) have been collapsed to ‘over 15 years'.



almost as if you're reinforcing that act and that act reinforces and defines the person.
(Aarkan, Asian/Asian British, served 8 years)

The requirement to self-identify as a murderer was as relevant to secondary parties as it was to
principal parties and those convicted for murder individually.

For many secondary parties, a murder conviction simply ‘didn't make sense’. Individuals questioned
how their conviction could be considered morally right (Sparks and Bottoms 1995), illustrating a
‘legitimacy deficit’ (Beetham 1991:20) relating to the law itself:

To be honest, joint enterprise doesn’t make sense. If you didn't actually [commit the
murder] and you know you didn’t actually do it, how can they give you so long just for not
speaking? (Andre, Black/Black British, served 3 years)

I don't getit[...] I just thinkit's fucked. Like if someone was there, yeah, and they done it
then yeah, [...] you can go and prove it because you were there. But if you wasn't there and
you didn’t do nothing, you're thinking ‘Fuck it, what’s happening? [...] I've got a long period
of my life that I’'m going to be in jail for something | didn’t do and | wasn’t there’, so it just
feels fucked [...] 1 just think it's crazy. (Toby, Black/Black British, served 2 years)

Feelings of moral indignation were particularly strong when the actions that were perceived to
mitigate legal guilt, such as calling the police or intervening at the scene, felt impossible due to
power dynamics between the perpetrators. This was particularly the case for many female
participants, drawing attention to the potentially gendered experience of joint enterprise.”® Many of
the women reported being present during violence perpetrated by men who had physically and/or
sexually abused them (typically as their partner or ex-partner), and whom they therefore feared:

| felt like so intimidated, because | was scared of one of [the individual's involved in the
murder], because he threatened me in the past.

What had he threatened to do to you?

He was going to kill me. (Eloise, served 4 years)

In other instances, women described feeling unable to challenge the violence being carried out by
male co-defendants due to the violence they had suffered at the hands of other men in their lives
(including fathers and partners):

There's that whole fear when you've been in that background of violence, and you've always
felt [...] like you daren't really get up and have a voice [to make the violence stop]. (Gail,
served over 15 years)

Both male and female interviewees reported feeling intense fear of the principal offenders in their
case or acute and paralysing shock as events unfolded. This raises questions regarding the legal
legitimacy of the notion of ‘withdrawal’ in the context of joint enterprise — the actions required to
stop an individual being considered liable as a secondary party (Crown Prosecution Service 2018):

13 We know very little about the gendered aspect of joint enterprise as women have not featured in the research
conducted in this area.



I was convicted because | didn't stop [the murder] from happening, and | didn't think of
ringing the police. So | think that's a bit daft how they can give someone a large sentence
for witnessing a murder and not reporting it. | didn't know the person that got killed, so[....]
I don't see why | should have risked my life [...] to stop it happening, | could have got
stabbed and I've already been stabbed, | don't want to get stabbed again, do you know what
I mean? (Harris, White British, served 3 years)

Harris’ experience demonstrates the moral dilemma faced by many young people involved in group
violence and their fears, in such circumstances, of becoming victims of violence themselves.

The extraordinarily long prison terms that most participants had received meant that sentences — as
well as convictions — often felt illegitimate. Twenty years’ imprisonment, for example, for failure to
act or for being at the scene felt grossly unfair and ‘life trashing’ (Simon 2001). Participants were
particularly aggrieved when they were given a tariff length that was the same as, or very similar to,
the principal party — the person who had indisputably killed the victim:

I should have got sentenced but | don’t feel | should have got murder because | did not kill
the victim. | was there, [but] | did not kill the victim [...]

But you didn’t feel that the sentence was fair?

No, because how can | get the same as an individual that's done it? And | even run off, so
that should show to you that | don’t want no participation in whatever’s going on [...]

So did your co-d[efendant] get exactly the same sentence?

Yeah. (Cary, White ‘other’, served 4 years)

Do you still feel angry about the sentence?

Yes. [...] | gotsix years above the minimum term, which [for a young person] is 12 [years],
so | was thinking *first of all, you've convicted me of murder, and a murder they know | didn't
do. And then on top of it | get the same sentence as the [...] people that [...] actually
stabbed him.[...] How is that fair?’. (Jeremiah, Black/Black British, served 3 years)

Here, the scope of legal legitimacy is extended to the perceived unfairness of the legal rules as they
apply to the sentencing of secondary parties. Parity in sentences between the principal party and
the secondary party felt grossly unfair based on normative notions of proportionality and retributive
justice. While the sentence for secondary parties was, in theory, proportionate to the offence that
they were convicted of, it felt disproportionate to the actions for which they felt culpable. As a
result, many individuals concluded that their convictions were the result of vengeful retribution or a
focus on police ‘clean up rates’ (since joint enterprise ensured that convictions could be sought
where the culprit was unknown or impossible to prove):

| just felt like they just wanted to get everyone into prison. It's like ‘it didn’t matter which
one did it as long as they all go to prison [...] We'll just get them all together’. (Jackie,
served over 15 years)



I reckon to be honest with you, that's just the easiest way... they see it as just ‘We don't
know who actually done it; just send them all away’. (Andre, Black/Black British, served 3
years)

The perceived lack of legal legitimacy among individuals convicted using the principles of joint
enterprise had particular implications for those at the early stages of their life sentence. Such
implications, we argue, then had a direct impact on the psychological labour that secondary parties
to murder engaged in as their sentence progressed, in order to ‘make sense’ of their conviction and
the length of time they were required to spend in prison.

Implications of a lack of legal legitimacy

For many participants in the early stage of their life sentence, a perceived lack of legal legitimacy
led to strong feelings of anger and resentment:

The main reason for my anger was because | feel that | don’t deserve this. | deserved some
form of punishment, yes, but | don’t deserve this. Too much punishment for a life | did not
take. (Cary, White ‘other’, served 4 years)

Because even until now | still do think ‘Why am | here, why am | convicted of this crime?’

[...] Il never accept it. I'm never going to accept it. (Jeremiah, Black/Black British, served 3
years)

Occasionally, such feelings spilled out in forms of resistance or violence towards court or prison
staff:

When | first heard the verdict [...] my mind was just all over the place and | was fighting with
the [court] officers, | swore at the judge, | was shouting at the jury [...] |thought ‘Well that's
[my life] basically over!” [...]11 was very angry. [...] | even spat at the [prison] guards when |
got back[...]1 was just pissed. | was very pissed off, man. (Jeremiah, Black/Black British,
served 3 years)

[When] the trial started, | started getting adjudicated, disobeying orders and just silly little
things, and then going on basic and just silly things. And then fights, assaulting an officer,
yeah, just up and down like that. (Deena, served g years)

Anger and frustration were common among the broader study sample during the early stage of
their sentence (that is, not only prisoners convicted under joint enterprise), due to the shame of
being involved in a murder, the enormity of receiving a murder conviction and the overwhelming
nature of time they faced in prison (see Crewe, Hulley and Wright 2016; Wright, Crewe and Hulley
2017). However, the primary driver for acts of aggression among those convicted under joint
enterprise was feeling that their conviction was illegitimate:

Do you still feel angry for example?



Of course | feel angry because | am here for something that I have never done. [...] | don't
deserve to be here[...]

Does it affect how you behave in prison, how you feel about your sentence?

Yeah it does because a lot of these officers here know that if you get on the wrong side of
me, | will assault you because...I have told all of them that | am here for something that |
never done. (Martin, Mixed — White and Black African, served 2 years)

For some, causing ‘*havoc’ provided justification for their imprisonment. Each act of violence could
equate to a period of their custody that would feel ‘rightful’:

I've thought about [the sentence] before and that's when | just come up and do something
mad. [...]

Why does thinking about your sentence make you want to do something mad?

Cos | feel like I might as well do something to be in jail. [...] cos I'm saying to myself 'I'm in
jail for something | haven’t done, so | might as well [...], then I'm in jail for a reason’.

[....] So it’s, sort of, to do with feeling it’s unfair, what you're in for?

Yeah. In my mind it doesn’t make sense. But when I'm in block [segregation] [for hitting
someone] ... if | was out [in the community] when | done that, I'd have got a year so, like,
this year is for what | done to him. (Andre, Black/Black British, served 3 years)

Behaviour of this kind was consistent with responses to illegitimacy reported in the wider literature
(Tyler 2006, Murphy et al 2009). However, such non-compliance was reported relatively
infrequently, with the anger associated with a joint enterprise conviction rarely translating into
hostility towards prison staff or active resistance towards the prison regime. There were indications
that this may have been because non-compliance was mediated by perceived procedural justice (cf.
Murphy et al 2009): certainly, most participants said that they felt treated fairly by prison staff, and
often specified that they differentiated between prison officers and the broader criminal justice
system which they held responsible for their convictions. As Liebling et al (2014) suggest, however,
the effects of such anger may be subtle and displaced, contributing to a broader form of *political
charge’, which can generate dangerous faith identities.

For others, particularly the women, strong feelings of anger were often ‘directed inward’, leading to
‘cognitive outcomes (such as depression) or behavioural outcomes (such as self-harm)’ (Suter et al
2002:1096):

I'm not sitting in here doing this [conviction for joint enterprise] when | haven't done
anything.

How does that then make you feel about the sentence [...]?

It makes me feel angry. I'm quite an angry person, but that's why | take it out on myself,
because | don't know how far | would go if it was someone else. So that's why | sit here and |
end up hurting myself. (Tamara, served 3 years).

For those six months when you... when [the sentence] wasn't really sinking in [at the
beginning], | mean, what’s life like then?



Just getting on day-to-day stuff pretending that nothing’s happened. [...] | just got on with
things and, you know, back to work straight away, everything.

And ... you said then you...

| just broke down emotionally. [...] | locked myself away from people. | didn’t want to go to
work, and then | ended up cutting up. (Paul, White, served 3 years)

Not only do such experiences have implications for the individual in terms of their long term
wellbeing (including heightened risk of suicide - Liebling et al 2005); non-compliance also has the
potential to jeopardise progression and release, due to the need for indeterminate prisoners to
actively demonstrate engagement with their sentence (Crewe 2011). We argue here that prisoners
understood these implications and, therefore, made sense of their predicament in order to cope.

‘Making sense of joint enterprise’

Prisoners who had been convicted under joint enterprise, and who had served several years of their
sentence, spoke about their experience in a qualitatively different way to those in the early stage,
not least in the sense that they were more measured and less explicitly angry. A small number
described supressing their perceptions of illegitimacy as time went on and bowing to perceived
pressure to admit guilt in order to ‘get out”:

Although they don't say it on paper, [...] if you're not admitting you're not really going to
progress. If you admit your guilt, then you're likely to progress quicker.[...] If the
[Criminal Cases Review Commission] refuse [my appeal], then I'm going to have to just
say that I'm guilty [...] I'm not going to be here saying, 'Oh, I'm not guilty, not guilty' and
then 18 years come and I'm still Cat A [...] it's pointless. (Sim, Black/Black British, served
11years)

Here, Sim’s hypothetical decision to declare his guilt in the future was motivated by the
instrumental need to be released from prison. This is an example of the potential development of an
‘audit self’ — a self-narrative ‘produced through organizational encounters’ (Fleetwood, 2015: 53) -
whereby ‘admitting guilt’ was recognised as producing positive material consequences. However,
many more ‘joint enterprise prisoners’ who were in the latter stage of their sentence used a
language of genuine or normative ‘acceptance’: both the conviction and sentence length were
described ostensibly as the morally correct state response to a person being killed:

You talked about how long it took you to come to terms with your part in the offence [...] how
long was that in years?

So that's about seven years.

And what about the sentence that you got? How long do you think to come to terms with, you
know, the fact that you saw it as quite unfair?

I think roughly near round about the same time. Cause me, sort of, understanding and
accepting that | got this because people died, it's not that much of a stretch to understand
that I'm doing a life sentence for that, so it was, yeah, it was roughly around about the same
time. (Shane, Black/Black British, served 24 years)



[T]hen [I had to] accept what I'd done and my part in it, which was really hard.
When do you think that happened?
Afew years into it. (Jill, served over 15 years)

Significantly, however, these narratives were not embedded in a discourse of fairness. Instead
prisoners had found ways to persuade themselves that they were more culpable of murder than
they had previously. While this could be interpreted as a further example of an audit narrative
(Fleetwood 2015), i.e. an institutionally induced version of selfhood, embedded after years of
institutional coaching, their accounts are better understood as relating to an internal need to cope.
Prisoners explained that the anger they had felt previously was both unsustainable and
psychologically damaging:

| was aware enough to realise that if | started down that angry route, it was a black hole, it

was a vortex | was going to get sucked into. It was a deadly road, basically. Because | would
have got lost in the system. [...] You've got two choices when you're faced with a sentence
like this: sink or you swim, really, and there's a multitude of ways to sink and only one way

to swim. (Neil, White British, served 10 years)

Over time, then, secondary parties declared guilt, or at least a form of guilt, in order to cope.
Schinkel (2014: 72) calls this ‘coping acceptance’: ... acceptance induced by the need to cope [...]
rather than acceptance because the sentence was normatively just.’ This type of acceptance took
three forms, as prisoners directed themselves down a number of cognitive paths in an attempt to
close the gap between their legal status and their perception of moral guilt: reflecting on
accumulated guilt; amplifying the contribution to the murder; or highlighting a failure to act.

First, then, a number of secondary parties to murder used past crimes to justify their current
imprisonment, reflecting on their accumulated guilt:

| accepted [the sentence] in the sense of | thought to myself[...] ‘'you're just getting
punished all at once, for every little thing that you might have done that was not only stupid
little things like driving without a licence [or] whatever’. (Julius, Black/Black British, served 8
years)

I've broken lots of laws and done lots of bad things in my life, so | have this thing where |
look at it and say, ‘do you know what? Maybe it's just karma, for all the things I've done and
got away with'. (Daniel, Black/Black British, served g years)

Others had worked hard psychologically to rethink their role in the offence, in order to amplify their
contribution to the murder. In the case of Jill (below), this meant attributing unwarranted levels of
self-blame for disclosing her experiences of domestic violence to her co-defendants:

At the end of the day, | know in my case if it wasn’t for me always going on about [the
victim] and how he was horrible to me and raping me and so on to my [co-defendant] [...]
and if  hadn’t have gone to the [scene] with my [co-defendant], [the victim] wouldn't have
let [the co-defendant] in on their own, so [...] over the years, you know, | did play a big part,



even though | didn't actually physically stab him. [...]the first few years, | said ‘well, | don't
fit. They can’t call me a murderer. | haven't killed anybody’. But then it’s only later on when
you do look more into it that you think ‘well, actually, yeah, you had a bit part in it, though.
You might not have physically done it but you did have a big partin it.” (Jill, served over 15
years)

This process involved prisoners retrospectively redefining their actions as having led directly to the
death of the person. In the absence of them feeling that they had intended to encourage or assist
the murder or could have foreseen that it might occur (as required by law, pre-Jogee), individuals
interrogated their memories, sometimes over many years, for traces of culpability. During this
process they managed to identify how they might have contributed to each of the events that
unfolded, in order to justify —and come to terms with — their murder conviction.

Other joint enterprise prisoners concluded that their failure to act contributed to the death of the
victim:

When | first came to prison | used to be like ‘Well, no I'm not guilty of murder’[...] but now |
totally accept, do you know what, you are guilty of murder, because in the eyes of the law if
you don’t stop something then you are guilty. (Carly, served over 15 years)

In this sense, such prisoners felt that they were guilty by omission.

While institutional discourses are likely to have shaped the language that prisoners like Carly and
Jill used after many years of imprisonment, our contention is that such ‘acceptance’ narratives had
developed over time primarily for the purpose of psychological survival. Acceptance, then, was
necessary to enable coping. This corresponds with the literature on ‘meaning-making’, which shows
that distress can be caused by a perceived discrepancy between an individual’s ‘global meaning’ (or
their ‘beliefs, goals, and subjective feelings’ through which they ‘interpret their experiences of the
world’) and their ‘appraised meaning’ (of a particular situation) (Park 2010: 258). The discrepancy
between the global meaning and appraised meaning is assessed by the individual, with the degree
of discrepancy determining the level of distress experienced. In response, efforts are made to ‘make
sense’ of the situation so that the individual can ‘adjust’.

The narratives of joint enterprise prisoners suggest that they engage in ‘continuous revision’ of their
appraised meaning to fit it into their ‘accepted rules or theories’, about justice (Janoff-Bulman and
Frantz 1997, cited in Park 2010: 260). Therefore, while it may appear that prisoners are describing
legal legitimacy —that is, a belief that the rules of joint enterprise are just —a more nuanced
investigation suggests otherwise. Indeed, even for individuals who had come to ‘accept’ their
murder conviction, their internal moral conflicts often leaked out:

Do | think [the conviction is] fair? | mean [sighs] | don’t know if ‘fair’ is the right word. I've
accepted it. For the fact that somebody’s lost their life. And | think | have done that for me
to be able to get through my sentence. [...] Yeah | was there, yeah, | [...] met up with some
people, but | didn't actually pull the trigger. You know, | didn’t shoot anybody. And | had no



intention of doing that. So it’s not fair in that type of way, you know? (Campbell, White
European, served g years)

Acceptance over time by prisoners convicted of joint enterprise as secondary parties then was not a
recognition of the ‘genuine [legal] legitimacy’ (Tankebe 2013: 106) of joint enterprise, but was
instead a form of instrumental acquiesce based on the vital need for individuals to ‘cope’ over many
years. Prisoners’ descriptions were suggestive of a form of ‘dull compulsion’ (Carrabine 2004: 180);
the fatalistic acceptance or pragmatic tolerance of their situation, which was not rooted in a new-
found sense of legitimacy at all. This is more closely akin to what Tankebe (2013: 124) identifies as
‘obligation’ as, over time, joint enterprise prisoners felt it necessary to accept their legal status and
conform to their legal sanction not for normative reasons but in order to survive the experience.

Conclusion

This paper provides a unique qualitative contribution to the literature on joint enterprise, arguing
that questions about the legitimacy of the doctrine of joint enterprise (linked to distributive and
procedural justice) should include ‘legal legitimacy’, both at the societal and individual level.
Individuals, in the study presented here, who had relatively recently been convicted of murder as
secondary parties explicitly denounced the legal legitimacy of the doctrine. For those further into
their sentence, the apparent ‘acceptance’ of their conviction and sentence, we argue represents the
basic human need to cope with extreme adversity, rather than demonstration of the legal
legitimacy (or submission to an ‘audit’ narrative, as such). We have discussed elsewhere the ways in
which prisoners adapt to and defend against long sentences in order to avoid drowning in their
initial distress (Crewe, Hulley and Wright 2017; Wright, Crewe and Hulley 2017). Joint enterprise
prisoners have the additional burden of deciphering why they are in prison for murder. Over time,
they perform a mode of ‘mind acrobatics’ in which they put aside sincere feelings of unfairness and
state their acceptance of their situation, in order to cope with it psychologically.

These findings compel us to consider the moral justifiability of convictions that remove (often
young) men and women, and disproportionately BAME men, from society for decades at a time for
behaviour that, by definition, does not constitute killing ‘with the intent to kill or cause grievous
bodily harm’ (Crown Prosecution Service 2019b). It is important to consider not only the damage
the system inflicts upon such young minds and bodies during lengthy periods of imprisonment,
including the impact of suppressed and displaced feelings of illegitimacy about such sentences
(Liebling et al 2014), but also the collateral damage of these convictions. Long-term imprisonment
devastates psychological health, family relationships, future employment possibilities and
economic wellbeing (see Liem and Kunst 2013: 333 on ‘post-incarceration syndrome’), particularly
for those wrongly convicted, who struggle to overcome feelings of unresolved anger and confusion
on release (Grounds 2005). Despite the recent reinterpretation of the doctrine, there is little
evidence of a drastic change in the application of joint enterprise or of joint enterprise prisoners
being released on appeal. Consequently, what is estimated to be hundreds of individuals continue
to serve extraordinarily long sentences for murders that they may have neither intended to occur,
nor, in some cases, witnessed. In this context, we believe that there is a moral and practical
imperative on those in power to change the law, not merely by ‘tweaking’ the joint enterprise
doctrine - as seems to be the reality of the post-Jogee legal landscape — but by fundamentally



reviewing the law of murder and the formulation of the offence of being a secondary party, to offer
alabel and a resulting sentence that better represent the actions and intentions of each individual.
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