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Abstract

This thesis examines the role of the guarantor in transactions involving the city state in the
context of the debate regarding the unity of Greek law. It asks whether it is possible to identify
any principles of law or practice regarding guarantors in these transactions which were common
to different city states or whether there were differences which were so significant as to make it

meaningless to talk in terms of the unity of Greek law.

Focussing on the evidence from classical Athens, independent Delos and the Boiotian
confederation of thethird century BC, the thesis seeks out similarities and differences of
principle and practice in the following areas: (a) when guarantors were required, (b) how
guarantors were vetted for suitability, (c) what was expected of guarantors, (d) how guarantees

were enforced, and (€) how the interests of the guarantors were protected.

Thethesis concludes that whilst it is possible to identify some common principles and practices
in these areas, important differences can also be observed such as to make it unwise to place too
much reliance upon common principles in attempting to reconstruct the role of guarantorsin

those city states for which we have no or limited evidence.

However, analysis of similarities and differencesin principles and practices between city states
can provide valuable insights into the problems and issues which particular city states faced in
particular periods. One exampleisfound in the examination of the problem of what motivated
guarantors. Whilst there were various possible motivations, a shortage of guarantors may have
been a problem for some communities. This becomes evident from the local modifications to
the common principles and practices identified by the research some of which may have

developed or been introduced in an attempt to encourage guarantors to come forward.
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Therole of guarantorsin agreements between theindividual and the state in Classical and

Hellenistic Greece.

Introduction
Guarantors and the City Statesin the Ancient Sour ces

Guarantors appear in many contexts in documents from the ancient Greek world. Inthelaw
court speeches of the Attic orators, we usually find them associated with transactions between
privateindividuals: these include financial obligations such as the repayment of a loan with
interest®, or the payment of the balance of a dowry?. Guarantors also appear in the context of
litigation, e.g. for the payment of a judgment debt®; or in arbitration agreements, to secure

payment of whatever sum the arbitrators found to be due’.

Sometimes the speeches mention guarantors provided for the fulfilment of an individual’s non-
financial obligation, for example to support a promise made by a trierarch to his successor that
he would give him the same terms in regard to wear and tear of the ship’s equipment as other
trierarchs gave to their successors’. In another case, a guarantor was provided following
settlement of an inheritance dispute, to support a promise by one party to transfer part of the
estate in his possession to the other party®. These guarantees meant what they said. The case
just mentioned was a legal action brought against the guarantor for failing to ensurethe

handover of the property concerned.

But we also find in the Attic orators references to guarantees given by individuals to the
Athenian city state. Here, we learn that providing a guarantor was a way of securing release
from imprisonment following arrest’, or preventing arrest in the first place®. If the accused
absconded, the guarantor could be liable to suffer the same penalties as the accused would have
suffered had he not absented himself®.

Thelaw court speeches also provide evidence of the involvement of guarantors in supporting
contracts entered into by individuals with the Athenian state. We find guarantors of debts owed
to the treasury™®. A person who was awarded a franchise by the state for the collection of taxes

had to provide guarantors for payment of each instalment of the amount offered in his winning

1Lys. 19.22; Isoc. 17.37; Dem. 33.7; 35.8.

2Dem. 41.6.

3 Dem. 30.32; 31.10; 53.26.

4 Dem. 33.15 and 22.

5 Dem. 50.28.

6]s. 5.18 and 34.

7 Andok. 1.2 and 1.17; Dem. 24.144-145.

8 Lys. 13.23; 23.9; Isoc. 17.42.

9 Andok. 1.44 and Dem. 25.87 with Lipsius (1905-1915:706); Partsch (1909:372); Beasley (1902:60).
10 Dem. 24.39.



bid™. Stringent financial and even custodial penalties could be imposed upon a guarantor if he
failed to pay when called upon to do so by the state®.

But the vast bulk of the evidence for the activities of guarantorsisto be found in inscriptions.
This evidence shows their involvement with the city states, their civic subdivisions and their
gods and goddesses; it comes not just from Athens but from many parts of the Greek world
from the early fifth century BC and throughout the classical and Hellenistic periods. Here,

guarantors appear in connection with a very wide variety of transactions:

1. for payment of rent due under leases of sacred lands in Attica™®, of farming land and
houses owned by Apollo on Delos™, of farmsin Thespiai®®, of sacred land on
Amorgos?®, Thasos'’, lands at Amos on the Rhodian Peraiat®, at Mylasa'®, Olymos® and

Klazomenai?! and sacred land at Herakleiain Sicily? ;
2. for payment of sums due under a franchise for the collection of harbour dues in Attica?;

3. for payment of sums due under the grant of a ferry franchise between Delos, Rheneia
and Mykonos®;

4. for delivery in Athens of tax on barley and wheat collected in kind from Lemnos,
Imbros and Skyros®;

5. for payment of sums due for the grant of a franchise for the collection of tax in Attica?®
and on Delos”;

6. for payment of interest on money lent by the Attic deme of Plotheia® and by
endowment funds at Argos® and Delphi®, and for repayment of money lent by the

1 Andok. 1.134.

12 Andok. 1.73; Dem. 24.144; Dem. 53.27.

B eg. IG I12 1590 and Ath.Ag.19 L6; IG 112 2498; Ath.Ag.19 L9-12.
“eg IG XI,2 287A.

5eg. IThesp 48 LL6, 9, 11, 13, 14-15.

161G XI1'762LL2, 7,14, 33.

171G XI1 Suppl 353 LL16, 19.

18 eg. IK Rhod. Peraia 352A L8, 352B LL13,15,19.

Beg | Mylasa201 L12.

2 eg. | Mylasa801 L16.

21| Ery 510 LLS, 14.

22 |G X1V 645 LL100, 104, 107, 108-109, 154, 155, 160, 163, 181- 183, 185.
221G 13133 L9.

G X1,2 153 LL19-20, 199B L 97, 223A L50.

25 Stroud (1998:4).

% Ath.Ag.19 P26 B IV b LL469-490.

271G X1,2 199B L96 and 287A LL40-41.

211G 13258 L22.

2eg. IGIV 498 L6.

Neg. SIG3672 LL26-27.



temple of Apollo on Delos™®, by the goddess at Tegea™, and by the mother of the gods
on Amorgos®;

7. for repayment of loans made by an individual to the state at Orchomenos® and by the
god to the state on Delos™;

8. for repayment of loans made by one city state to another®;

9. for grants of proxenia by cities in Phokis®, East Lokris®, West Lokris®, the Aitolian

koinon®™ and Stratos in Akarnania*;

10. for citizens of Pdlanain legal proceedings at Delphi (and vice versa)*? and for parties of

non-citizen statusin legal proceedings at Stymphal 0s*;
11. for the performance of treaty obligations between city states on Crete;
12. for manumissions at Delphi* and Argos®;

13. for the due performance of building contracts at Athens®, Delos™®, Epidauros®,
Delphi®, Tegea™, Lebadeia (for the koinon of Boictia)®, Eretria (on Euboia)> and

Koresia (on Keos)*,
14. for thereturn of triremes lent by the Athenians to the Chalkideans™;

15. for the provision of sacrificial animals at Andaniain Messenia®;

Sleg. IG XI,2 287A L180.

32 SIG® 306 LL40-41.

3G X1 7 237 LL48-54.

341G VIl 3172 (Migeotte (1984:N0.13)) passim.
%eg. 1D 290 LL129-131.

% eg. Milet | 3138 LL25-27 (Migeotte (1984:N0.96)) (Knidos to Miletos).
%7 eg. IGIX 11L8 (Antikyra).

Beg. IGIX 1268 L6.

®eg IGIX 123667 LL11-13.

©eg. 1GIX 121 17 passim.

“41GIX 122390 L7.

“2FDIINL, 486 1A L15.

4 Thir and Taeuber (1994:N0.17 LL173-177).
4 eg. IC 1 xvi 4A LL32-42 (Chaniotis (1996:N0.55B LL24-32)) (Lato and Olous).
4 SGDI 1804 LL3, 7-9.

4%1G IV 530 LL2-4.

47eg. IG 117 63 LL112-113.

% eg. D 104 (5) L23.

®eg. IG V21 102 passim.

0 eg. CID 2.31 LL48-49, 56-57.

SLIGV 2,6 LL34-37.

52eg. IGVII 3073 LL4, 25-28, 39-40, 47-48.
SIG X119, 191 LL33-34.

%G XI1 5, 647 LL5-7.

551G 112 1623Ba LL160-199.



16. for the sale of priesthoods at Erythrai®’; and

17. for the assurance to the state of the genuineness of a bidder’s offer at public auctionsin
Thespiai® and on Delos™.

Guar antors and the Question of the Unity of Greek Law

Anyone reviewing this evidence inevitably encounters an issue which has been controversial
among legal historians over the past fifty years: the question of the “unity of Greek law”.
Gagarin's recent summary of the debate provides a good starting point®: on the one hand, he
says, there are those who believe that the laws of different city states “rested on the samejuristic
conceptions’. According to these scholars, “ Greek law was the realisation of an abstract
spiritual unity that bound together the legal systems of the different Greek poleis and that
differed from the spirit underlying the laws of other peoples. Certain basic concepts are thus
evident, however much the positive laws may differ.”® On the other hand, there are those who,
following Finley, argue that “ significant substantive differences [in the laws of different Greek
city states] are clearly evident even in those few places for which we have a reasonable amount
of evidence.” For Finley, the kinds of basic concepts identified by the * pro unity” scholars were
too general to be of any use and could not be regarded as evidence for a uniform concept of
Greek law®. InFinley’s view, since there is no uniform concept of Greek law, such a concept
cannot be used to determine what the law of a city state was where we have no direct evidence
from that city state itself of what that law said.

Gagarin’s own view is that Finley’s claims have a large degree of validity but he adds that this
does not necessarily mean that we should ignore points of similarity or dismiss entirely the
argument of the “pro unity” scholars that acommon cultural heritage would necessarily
manifest itself in the legal systems of the different city states®.

Thir, on the other hand, asa*“ pro unity” scholar, has argued that in Greek cities matters that
were not regulated by a particular law were | eft to tradition, to unspoken understandings®. For
him, the study of ancient Greek law is not confined simply to collecting and organising the legal

content of the surviving literary and epigraphic sources. It also involves uncovering the basic

% 1GV 1390 LL69-73.

5" eg. | Ery 201 passim.

%8 e.g. IThesp 53LL14-18.

5 |D 502 LL8-11 with Feyel (1941).

0 Gagarin (2005).

61 Gagarin (2005:30) citing from Wolff (1975b:20-22).

62 Gagarin (2005:30 and 31) citing from Finley (1975:137).
6 Gagarin (2005:32).

64 Thir (2006:25).



legal principles that lay behind them®®. In Thir’s view, work on the sources of the law of a
Greek city should take into account knowledge of legal principles derived from the whole of the
Greek world. Hereareto be found underlying ideas that bring out more clearly the inner
structure of the system of law under review®. Thir argues that apparent differences between
the laws of different cities could sometimes be explained by reference to these basic principles®”
and seeks in his article to demonstrate this in particular in relation to dispute resolution
procedures®. He explains the differences between the procedures found in the sources as

developments from, additions to or adaptations of common procedural principles.

In the particular case of the guarantee, the unity debate would manifest itself in the question:
“were there any common legal principles and practices underlying the role and function of
guarantors?’ The pro-unity scholars would argue that the underlying principles ascribed to the
concept of the guarantee throughout the Greek world clearly favour the view that there were.
These principles were expounded by Partsch: according to him, a guarantor was someone who
undertook to be personally liable to another (“the creditor”) if a guaranteed event or result did
not occur®. The promise that the guarantor gave to the creditor was normally that athird person
(“the principal debtor” or “contractor”) would do (or not do) something®. If the contractor did
not perform as the guarantor had promised, the guarantor was liable to the creditor. Asfar as
my researches have been able to establish, no one has ever sought to dispute Partsch’s
definition; and with reason, for it is consistent with all the available ancient evidence about the
role of guarantors that | have reviewed in preparing this thesis. Against this, the anti-unity
scholars would argue that the principle underlying the definition of the guarantee, like the
principle underlying the law of marriage, is far too general to make any discussion of it

worthwhile.

With a view to taking the “ unity/no unity debate’ further, | propose to enquire whether there
were any other legal principles and practices that were shared by the Greek city states in relation
to the role and function of guarantorsin transactions involving the Greek city state, any of its
subdivisions or its gods or goddesses (whom | will individually and collectively call “the
community”). | will also ask whether there were important differences. Tothisend, | will
investigate a number of aspects of law and practice concerning these guarantorsin selected city
states.

8 Thir (2006:27).

66 Thir (2006:28).

§7 Thilr (2006:28-34).

8 Thir (2006:34-57).

69 Partsch (1909:59; 288).

0 Partsch (1909:159).

71 Partsch (1909:194, 209-210 and 288).

10



Firstly, I will examine the circumstances in which a guarantor would be offered or requested.
For example, it may sometimes have been a requirement impaosed by law upon on the officials
awarding contracts; or it may have been left to the discretion of the officials to decide whether

to ask for a guarantor.

Secondly, | will examine whether, if guarantors wererequired, there were any particular criteria
that these guarantors had to meet. It may have been simply a matter of wealth but perhaps other
attributes were looked for too. Sometimes we find that more than one guarantor isinvolved; |
will examine whether there were any particular circumstances in which this was thought to be
necessary. | will also enquire who was responsible for vetting the proposed guarantors to seeif
they met these requirements, and what procedures were used for this purpose.

Thirdly, | will examine what the guarantor was expected or required to do if the outcome he had
guaranteed was not achieved. He may have been obliged to achieve the outcome himself; or it

may have been sufficient for him simply to pay compensation to the community.

Fourthly, I will look at how the guarantee was enforced against the guarantor if he did not do
what was required of him, who was responsible for enforcing the guarantee, what powers they
had to enable them to enforce it, and whether the guarantor could expect any indulgence from

the community in this respect.

Fifthly, I will examine how theinterests of guarantors could be protected and whether they
received any assistance from the community in thisregard. Thiswill involve an examination of
the dynamics of the three way relationship between creditor, contractor and guarantor. In some
respects the interests of the guarantor and the creditor align — they both wish the contractor to
perform. In other respects the interests of the guarantor and the contractor align — neither
wishes the obligations of the contractor to be excessively onerous and neither wishes the

community to adopt an unreasonabl e attitude to the enforcement of its rights.

Examination of these questions may reveal differences in approach between different types of
transaction, different communities or different periods. But we may also find that there were
fundamental similarities in approach across all transactions, across a number of different
communities or across an entire period of time. Theresults of this enquiry will then haveto be
analysed. For example, similarities may be due to factors other than an underlying unity of
“Greek law”. Conversdy, thefact that there are differences of approach between the different
communities may not necessarily mean that there was no underlying unity. The differences
could possibly be explained (as Thir sought to do in the case of dispute resolution procedures)

as adaptations or devel opments of core principles. On the other hand, if the differences are

11



significant and cannot be explained in this way, we may have to conclude that seeking out
“Greek law” does not assist usin our examination and understanding of the law and legal

practices of particular states.
Reasons for agreeing to stand as a guarantor

On the basis of the discussion of the matters outlined above, | will then tackle what isin many
ways the most interesting and most difficult problem concerning the role of the guarantor in
transactions involving Greek communities: given the apparent hazards involved in being a

guarantor, what benefit guarantors could hope to obtain.

If we can understand what Greek guarantors in transactions involving the community might be
letting themselves in for, we may be able to understand better how the risks involved in
becoming a guarantor may have been perceived by the guarantors themsel ves and what
motivated them to put themselves forward.

Scholarship to date

There are two monographs on guarantors in ancient Greece; both are quite old and predate the
debate on the unity of Greek law. They address some but not all of theissues | have outlined
above. Their responses need to bereviewed in the light of inscriptions published since they
were written as well as of developments in modern scholarship. Nevertheless these works

provide important starting points for my research.

Thefirst of these two monographs is Le cautionnement dans I’ ancien droit grec by T.W.
Beadley (1902), ardatively brief survey of what Beasley regarded as “the Greek law of
guaranteg’ based upon both literary and epigraphical sources. Beasley’s aim was “to study as
completely as possible the contract of guarantee” and in doing so he examined the application of
the guarantee in a number of fields, including leases™, public works™, loans™, banking™ and
contracts of sale’®. He also examined briefly what he called “political guarantees”, which
included guarantees associated with proxenia’, and “judicial guarantees” by which he meant
guarantees for the appearance of a person at court and guarantees for the payment of judgment
debts’®.

72 Beasley (1902:15ff).
73 Beasley (1902:20ff).
7 Beasley (1902:24ff).
75 Beasley (1902:31-32).
6 Beasley (1902:32ff).
7 Beasley (1902:67ff).
8 Beasley (1902:49ff).
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For Beasley, guaranteeship played arole of the utmost importance in socia life, whether in civil
matters or judicial, in the private life and public life of the citizen as well as in international
relations between various states. The act of standing as guarantor was considered a meritorious
act and, argued Beasley, not without reason, for the risks could be great. Y et the ubiquity of the
practice of requiring guarantors could, in Beasley’s view, easily be explained by the fact that
most Greek cities to which our documents pertain were in a state of almost constant political
agitation, especially in the fourth and third centuries BC, which did not help to establish credit
or assure the confidence of businessmen. Further, Beasley argued, where a contract was
concluded between a state and a foreign individual, it was very important that the foreigner

provided guarantors for the performance of the contract™.

Asthetitle of his monograph indicates, Beasley assumed that an entity called “ Greek law”
existed. Thus, if hefound evidence of a particular aspect of the law of guarantee at Athens he
seems to have assumed that this applied to “ Greek law” generally. For example, he says that at
Athens, because of Athenian restrictions on the ownership of real estate, guarantors had to be
citizens so that it would be easier to make them responsible for |osses resulting from the
insolvency of the contractor. He seemsto have assumed that the same principle applied on
Delos. Thus, where hefinds a foreign guarantor on independent Delos, he argues that the
foreigner must have been granted £éviktnoi1c®. He does not discuss the possibility that Delian
law may have differed from Athenian law in this area, even to dismisstheidea. Nevertheless he
does note some differences in the law between different city states (for example on the
enforcement of loans), but he makes no comment on those differences®:. When he discusses the
evidence from Athens for the imposition of fines upon guarantors who defaulted in their
obligations to the state, he says that we know nothing on this subject in other citiesin Greece
but argues that it was probable that they differed little?2.

The second, and more influential, monograph on guarantors is Partsch’s Griechisches
Burgschaftsrecht (1909). Thisis a detailed study of what Partsch believed to be the Greek law
of guarantee with citation and discussion of numerous ancient sources, both literary and
epigraphic. Partsch set out to produce a “description of the Greek guarantee” which “tries to
trace the development of an ancient legal idea over the course of history”. He perceived the
value of hisresearch to liein providing an understanding of “how Roman law reacted to the
Greek formulag’®. He started with an analysis of the earliest surviving reference to a Greek

guarantee —in Hom. Od. 8.351 - then described in detail, on the basis of the ancient sources,

7 Beasley (1902:73ff).
8 Beasley (1902:4-5).
81 Beasley (1902:26).
%2 Beasley (1902:45).
8 Partsch (1909:4-5).

13



different aspects of the guarantee, including the giving of the guarantee, the legal position of the
guarantor, the release of the guarantee and the protection of the guarantor. To support the
conclusions reached from the Greek sources, Partsch referred to “ Germanic” law and to

“Indian” law on the assumption that similar racial cultures werelikely to have similar laws®.

Partsch noted that other Greek states “devel oped their principles of the law of guarantee”
differently from Athens but argued that there was “a panhellenic juristic thought process that
prevailed in the particular laws of the Greek cities just as the Greek language lived in the
colourful dialects even before the Hellenisitic koine had led to a firmer unity of the linguistic
form.” For this reason Partsch described “ even Athenian law against the background of the
entire body of ancient Greek sources available’. He declared that he would not overlook “local
manifestations of the shaping of Greek law” but observed that it was not possible to trace the
development inindividual jurisdictions because there were so many lacunae in the sources. He
merely noted “the evidence that did not fit with the Athenian picture’ .

Like Beasley, Partsch reviewed the use of the guarantee in particular transactions, including
loans, tax collection franchises, leases and building contracts aswell as in inter-state agreements
and in grants of proxenia®. In achapter on guarantees in public law (“im Staatsrecht”), Partsch
emphasised the strong powers of enforcement in the hands of the officials, who, Partsch argued,
could in many cases seize the guarantor’ s possessions without first having to obtain a judgment
from a court. Even whereformal legal proceedings were required before execution could be
levied against the guarantor’s property, special rules applied®”. Partsch argued that this gave the
statea“hold” (“eine wirksame Handhabe') over the guarantors, which in turn ensured that they
did not take on excessive debt themsel ves®.

Partsch made little general comment on the practical role of the guarantor. However, ina
discussion of the possible reasons for the apparent preference of the Athenian state for
guarantors rather than other forms of security, he suggested that one of the advantages of the
guarantee was that it placed a person alongside the contractor who would supervise the contract

in hisown interest®. Thisis an important point, which | will discuss further in my thesis.

The only other scholar who has focussed exclusively on guarantors is Donatella Erdas, whose

paper on guarantors in the documents of classical Athens appeared in 2010%°. Because sheis

8 Partsch (1909: 7-8).

8 Partsch (1909: 5-6).

8 Partsch (1909; 289-336; 418-423).
87 Partsch (1909: 386ff).

8 Partsch (1909: 408).

8 Partsch (1909: 410).

9 Erdas (2010).
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concerned only with Athens, she does not consider the question of the unity of Greek law.
However, she touches on questions concerning the vetting of guarantors, the criteria for
becoming a guarantor, numbers of guarantors and sharing of liability, the choice between
personal security (guarantees) and security over real estate, whether there was alaw concerning
guarantors, and the enforcement of guarantees. She also briefly discusses the mativation for
standing as a guarantor, suggesting that it may have been practised at a professional level asa

form of investment.

Several other scholars have commented on limited aspects of the guarantee and therole of
guarantors. Whilst these scholars sometimes touch upon the questions | have outlined above,
they were not aiming to address them fully.

Some of these scholars were commenting in the context of studying a particular type of
transaction in a particular city state. They thereforedid not usually need to consider, or make
any assumptions about, whether there was such athing asa“ Greek law of guarantee”, nor did
they, asarule, consider possible differences in approach that may have prevailed in other Greek
city states™. Nor did these scholarsin general consider the overall role of the guarantors even in
the particular transactions in the particular city states with which they were concerned. One
exception was Walbank, who, in his study of the leasing of sacred properties at Athens,
observed that standing as a guarantor may often have been an act of friendship or of kin helping
kin but argued that where no such ties existed a guarantor probably agreed to act on behalf of

the tenant only in return for some form of financial consideration®.

Other scholars made their comments in the context of studies of a particular type of transaction
throughout the Greek world. This enabled them to note similarities in law and practice between
different Greek communities in relation to that type of transaction, but in doing so none of them
specifically addressed the unity question.

Contracts for public and sacred building work have received most scholarly attention in this
regard. Davis, who was writing before the unity debate had surfaced, contrasted the building
projects of fifth century Athens, as evidenced by the Erechtheion accounts, where large numbers
of skilled workers were individually hired directly by the state, and those of Delphi and
Epidauros of the fourth century, where we find fewer individuals taking on larger contracts.

Davis argued that the reason for the difference was that whereas at Athens there had been a

9 Principal works: Behrend (1970) (Leasesin Attica); Finley (1952) (Loans in Attica); Hennig (1983) (Leases of
Sacred Houses on Delos); Kent (1948) (Leases of Sacred Estates on Delos); Molinier (1914) (Leases of Sacred
Houses on Del 0s); Papazarkadas (2011) (Leases of Sacred Land in Attica); Prignitz (2014) (Building contracts at
Epidauros); Reger (1994) (Leases of Sacred Estates and Sacred Houses on Delos); Via (1985) (Transactions
involving Apollo on Delos); Walbank (1983d) (Leases of Sacred Land in Attica).

92 Walbank (1983d:221).
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large population of workers available for hirelocally, this was not the case at Delphi and
Epidauros. Asthe size of the contracts grew, the state would ask contractors to provide

guarantors to secure their responsibilities™.

Wittenburg® draws a similar contrast between the arrangements made for the construction of
public works in Athens and Eleusis in the fifth and fourth century BC with those revealed by the
building inscriptions from Delos, Boiotia and Epidauros from the fourth century BC and later.
The evidence from the latter communities shows that contractors would take on obligations for
large sections of work that would, unlike in Athens and Eleusis, include the supply of materials
as well asthe provision of labour. Payments would be made in advance. Local circumstances,
he argues, must have contributed to this development. This kind of contracting, he contends,
meant that the state had to encourage contractors by various means to perform the obligations
they had undertaken. A requirement that they provide guarantors for their performance was one
of these means. Wittenburg argued that this reflected the weak bargaining position of the

authorities in question®™.

In her study of Epidaurian building contracts, Burford remarked that there were sufficient points
of comparison between the Epidaurian evidence and the material from elsewhere to suggest that
temple building called forth much the same solutions to much the same problems®. She saw the
guarantors of building contracts at Epidauros in the fourth century BC as “ yet another
administrative sub-division”, “the building commission’s allies, so to speak”. Emphasising the
practical role of guarantors, she noted that in some sense they helped to control the contract;
they were mostly citizens of Epidauros, appointed on the strength of their financial and social
respectability, and were no doubt inspired to back contractors asaform of public service. She
expected that they had “ some conception of what the work for the performance of which they
were making themselves indirectly responsible required” and more especially of the character of
the man they were backing. While some guarantors may have remained completely ignorant of
both these aspects and may have thought nothing of the risk (any loss being thought of as

sustained in a good cause), many would have wanted to know what they could expect®’.

In his book on artisans in the Greek sanctuaries, Feyel seemsto havetaken it for granted that the
same practice in relation to guarantors was adopted by all Greek city states and sanctuaries. He
emphasised the practical role of the guarantor in public works contracts. He argued that the
Greek building work force was very diverse, mobile and unstable, and that the sanctuaries tried

% Davis (1937:109ff).

9 Wittenburg (1986).

% Wittenburg (1986:1079-1083).
% Burford (1969:11-12).

97 Burford (1969:135).
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to stabilise the tradesmen by having recourse to what he described as “the system of contracts’.
These contracts provided the contractors with certain advantages such as payments on account
to help their cash flow. Inreturn for this the authorities imposed upon contractors, among other
things, arequirement that they provide guarantors to be responsible in their place in case of
problems. Guarantees were thus part of an overall means (which included penalties for non-

performance) of stabilising the workforce®.

On the basis of the building accounts from Athens, Delos, Epidauros and Delphi, Feyel
distinguished between contractors remunerated on the basis of a contract, others remunerated
for individual pieces of work and labourers paid by the day. Hefound that these different
methods of remuneration reflected differences in the type of work to be done and, further, that
therewas a hierarchy of contractors corresponding to this hierarchy of work types. Feyel
argued that tradesmen remunerated on the basis of a contract, i.e. those in the upper echelons of
Feyel’s hierarchy, put in place for themselves a form of mutual support which involved
contractors standing as guarantors for their colleagues. This support was not entirely financial.
In some cases the contractor and guarantor had the same professional specialisation. In case of
default, these guarantors could complete the work that had been started, which would have been
reassuring to the administrators of the sanctuary. Feyel gave examples of contractor guarantors
from Epidauros and Delos, but added that it is not possible to conclude that the contracting
parties always chose as guarantors men who were themselves in possession of the same

professional skills as the contractor®.

Ouitside the realm of building contracts, the study of guarantors has been very limited. In his
work on banks and bankers in the Greek cities, Bogaert noted that guarantors were sometimes
required’® but he specifically excluded legal aspects on the basis that it was always hazardous
for a non-lawyer to venture upon “ground strewn with traps’. This severely restricted any
enquiry into the overall role of guarantors in loan transactions. Similarly, in her book on the
possession of Greek sacred lands in the archaic and classical period, Horster offers very little
analysis of therole of guarantors®’. Moreis provided by Pernin, who, in her book on rural
leases in ancient Greece, suggests that those cases where lessors did not require guarantors
could be explained on the basis that they were well acquainted with the wealth of the tenant2,

Marek’s book on proxenia mentioned guarantors only briefly. Marek noted that the appearance

of guarantors in proxenia decrees seemed to be concentrated in central and northern Greece and

% Feyel (2006:331-339).

9 Feyel (2006:437-467).

100 Bogaert (1968:292-293; 34 note 30).
101 Horster (2004).

102 pernin (2014:514).
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parts of the Peloponnese and he sought reasons for this apparent confinement of guarantors to
particular geographical areas. He argued that only in these areas did grants of proxenia
originally include an express grant of epinomia (for which, Marek argued, a guarantor was
required in order to make good any material loss suffered by the recipient of the grant if the
grant was not fulfilled) and that the practice of appointing guarantors was maintained in these
areas even after the specific references to epinomia had fallen into disuse!®. Chandezon pointed
out certain difficulties with Marek’ s view but did not proffer any alternative explanation for the
apparent geographical limitation on the guarantee in proxenia decrees (that was not the purpose

of the discussion in his book)%4.

This brief review shows that, since 1909, the scholarship on guarantors has, to say the least,
been “patchy”. A fresh look at the evidence, not only from Athens but from other Greek city
states, isrequired with a view to identifying the similarities and differences in the law and
practice of guarantees and guarantors, analysing the reasons for the similarities and differences,
and understanding more deeply the role of the guarantors in these communities. | hope that this

thesis will constitute afirst step in this process.
The Scope of my Thesis

As will have been seen from the beginning of this introduction, guarantors are found in a very
widerange of different transactions all over the Greek world, from Sicily to AsiaMinor. They
are also found over avery lengthy period of time. In order to keep my thesis to the required
limits, therefore, | have confined it within what are inevitably arbitrary boundaries in terms of
subject matter, geographical area and period covered.

Subject Matter

I have confined my thesis to transactions in which an individual gave a guaranteeto a city state,
to a sub-division of a city state (deme, tribe etc), to afederal organisation (koinon), or to one of
the gods or goddesses of a city state, one of its subdivisions or of a koinon. Thus| do not
discuss guarantees given by individuals on behalf of the city state as principal debtor (for
example where the city state had borrowed money from atemple or an individual and had
provided another individual as guarantor for repayment, or where a city state or koinon had
made a grant of proxenia to an individual which named another individual as guarantor). Here
the dynamic of the relationship between creditor, principal debtor and guarantor is very different
from that which applies where the city state or other organisation is the creditor.

108 Marek (1984:147ff).
104 Chandezon (2003:376ff).
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| have also excluded guarantees of manumissions and guarantees provided in respect of the sale
and purchase of property whereby the guarantor warranted that third parties would not make a
claim to ownership of the property (BeBaimoic). Herethe nature of the guarantees given is
very different from the guarantees given in support of a transaction such as a lease or a building
contract (they were treated separately by both Beasley and Partsch).

Geographical area

Inthisthesis, | will concentrate on the evidence from Athens, Delos and Boiotia. Thisis
because these three areas offer the richest epigraphical record: together they provide the greater
part of the epigraphical evidence, and they provide evidence of transactions of similar types,
which thus permits comparisons to be made. At the sametime, however, these three areas
provide differing political, economic and socia environments within which the guarantors
operated.

Most of the evidence for Athens relates to the fourth century BC; the political, economic and
social background is therefore that of an independent democratic city state with an agricultural

and mercantile economy.

| have treated evidence from Delos from the fourth century BC as part of the Athenian evidence
because the island was under Athenian domination at this time®. However, the bulk of the
Delian evidence is from the third century, when Delos was independent from Athens. There
were many similarities between Athens of the fourth century BC and Delos of thethird and
second centuries BC. Both had similar political structures: an assembly, a Council exercising a
probouleutic function, popular courts, and officials appointed on an annual basis from among
the citizens to perform various functions. Asin Athens, only citizens could own real property
on Ddos, and, asin Athens, the assembly passed decrees affecting the administration of the
sacred estates within the city-state s jurisdiction. These similarities are hardly surprising, given
the lengthy period of Athenian domination of Delos in the preceding centuries (indeed, one
particular issue to be considered when analysing the evidence will be whether any similarities of
principle or practice between Athens and independent Del os regarding guarantors should be
explained on the basis of this lengthy domination rather than any underlying unity of Greek
law). Nevertheless, there were a number of significant differences between Athens and
independent Delos which should make a comparison worthwhile: Vial estimated that, on the
basis of the available evidence, the adult male citizen population of Delos at the beginning of

105 | have treated evidence from Oropos during Athenian domination in the same way.
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the second century BC was in the region of 1200'%; thus the population of Delos was tiny
compared with that of Athens. Likewise, the Delian assembly, the Delian Council, and the
Delian law courts were all considerably smaller than their Athenian equivalents. The number of
official posts requiring to be filled was also much smaller on Delos than at Athens and so was
the geographical size of the Ddian state. These differences areimportant for my analysis of the
role of the guarantor: relationships between individuals in a small community are likely to have
been very different from those in a community twenty timesits size. Intheformer it is
extremely likely that the officials, the contractors and the guarantors will know one another

well; they may even berelated.

Another difference between Athens and Delosis that Athensin the fourth century BC was afree
and independent city-state; Delos was in practice subordinate to greater, often distant, powers
for most of the period of its independence. Nevertheless, D os, as the birthplace of Apollo and
Artemis, had complete control over their sanctuaries during the period of independence, much
as the Athenians had had control over the sanctuaries of their gods in Attica one hundred years
earlier. Likethe economy of Athens, the economy of Delos was both agricultural and
mercantilel?”. But the Delian economy was much smaller than the Athenian economy and in
relative terms the sanctuary was much moreimportant economically to independent Del os than
the Athenian sanctuaries had been to classical Athens. The sanctuary was Delos' main means of
generating wealth. It attracted visitors from all over the Greek world who stimulated local
demand for goods and helped to make the island an important centre for local redistribution
within the Cyclades!.

The evidence concerning guarantors in Boiotia all comes from the period of the Hellenistic
koinon, which lasted from 338 to 172BC. Rdatively little is known about the details of the
koinon'’s constitution during this period'®. However, it is clear that the member cities of the
koinon (of which there were at certain times up to twenty four in number) enjoyed a
considerable amount of autonomy within the federation. They could regulate their own affairs
and could even establish and maintain direct relationships with other non-Boiotian states.
However, in certain respects their autonomy was constrained by membership of the koinon.

There was afederal council and a federal assembly. The members of the federal council were

106 Vi (1985:20); she argued (1985:287-289) that it had been growing gradually during the course of the third
century BC. Other scholars estimates are lower: Hennig (1983:464) argued that it cannot have exceeded several
hundred in the first half of the third century BC; Reger (1994:84) appears to have put the adult male population at
between 700 and 1000, but offered no evidence for this view.

107 Reger (1994:50-51).

108 Reger (1994:51-53).

109 What follows is based upon Roesch (1965:31, 68-69, 103-107 and 125-141) and (1982:264-265 and 502-503) and
Mackil (2013:340-341, 347, 351.353-355, 373-377 and 385-387).
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appointed by the cities. The council may have had a probouleutic function!'?, reviewing and
approving proposed laws and decrees which were then introduced into and voted upon by the
federal assembly. Any Boiotian citizen could attend the federal assembly*!* and laws and
decrees passed by the federal assembly were binding upon the member cities and applied

throughout their territories.

The koinon was principally concerned with foreign affairs and military matters. But it also
concerned itself with the administration of justice and with pan-Boiotian cults, festivals and
sanctuaries. Inthislast capacity it becameinvolved with the organisation of religious festivals
and the building and maintenance of sanctuaries. For this purpose, the koinon would enter into
contracts with individuals. These contracts were administered by federal officials, who had
been appointed either directly by the cities or centrally by the federal assembly.

Politically, therefore, Boiotia contrasts starkly with Athens and Delos. The centre of power was
more remote, but the fact that the federal laws applied throughout the confederation could have
an important bearing on the relationship between a city or its gods and the guarantors and
contractors. Further, the economy of Boiotia was very different from the economies of Athens
and Delos. According to Fossey, Boiotia was not a trading state in the same way as Athens or
Delos was''?. Boiotia was morefertile than Attica. Hansen observed that, in contrast with
Athens, it was “unlikely that Boiotia had to import large quantities of grain even in normal
years’ and in good years the region must have “ produced most of the foodstuffs consumed by
Boiotians’ 3. Bintliff and Snodgrass, too, argued that Boiotia was “largely self-supporting” 4.
Although the number of settlements in the areas of Boiotia from which our evidence comes was
much reduced in Hellenistic times when compared with the classical period, the pattern of the
economy of these areas appears to have remained very much the same and there appears to have
been no significant reduction in population?®. Thus, Boiotia would have been less reliant upon

trade than Athens but agriculture would in relative terms have been more important.
Period

| take the middle of the second century BC as the date beyond which | do not investigate the
evidence. Thereasoning behind thisis that whilst, before this date, Greek city states knew, as

Fournier says'¢, how to play the ambitions of the Hellenistic kings so as to preserve for

110 Roesch (1965:128-133); Larsen (1968:178) and Rhodes with Lewis (1997:123-125) disagree.

11 Roesch (1965:125-126) argued that decisions were made on the basis of equality between citiesi.e. each city had
one vote. Mackil (2013:341) says that we do not know how votes were taken or counted.

112 Fossey (1988:479).

113 Hansen (2006:89-90).

14 Bintliff and Snodgrass (1985:142).

1S Fossey (1988:442, 475, 480-481).

16 Fournier (2010:4-5, 595-596).
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themselves a certain liberty of decision making and action, from the middle of the second
century BC Roman hegemony could no longer be disputed; the influence of Rome could not be
ignored; and therole of guarantors could not be studied without taking into account the “ Roman

dimension”.

The combination of my arbitrary cut-off date and the geographical areas covered means that the

evidence | will review covers the following approximate periods:

Athens: 434-180BC (although most of the evidence dates to the fourth century BC)
Delos: 314-166BC (I have excluded evidence after 166BC, when Delos was returned to
Athenianrule)

Boiotia: 250-200BC

The Evidence
Athens

Most of the evidence is found in inscriptions. Guarantors are referred to in thirty-seven
inscribed documents of different kinds from Athens, two from Oropos dating to periods of
Athenian domination of that territory and ten relating to Delos from the period in the fourth
century BC when Athens dominated theisland. The earliest document is dated to
c434/433BC; there are seven other inscriptions from the fifth century BC, thirty-six from the
fourth century, three are of uncertain date from the fourth to the second century, and two are
from thethird century. There aretwo laws, six decrees of the Council and the People, two
decrees passed by demes and one decree by atribe. We have records of transactions entered
into by the city, by its gods, by its subdivisions and by the amphiktyons of dependant Delos.
We have financial accounts published by officials of the city and the amphiktyons of Delos.
There are three |eases, and eleven documents that appear to be specifications or contracts setting
out the terms and conditions governing transactions entered into by one of the gods, by a deme,

by the Council of Oropos and by the amphiktyons of Delos.

Although inscriptions mentioning guarantors are few, some of them, particularly the lease
records of the Lycourgan era, record numerous transactions each backed by a guarantee. The
surviving documents are of many different types, and they provide information about a wide
range of different transactions: building contracts, leases, sales of real property, loans, tax

collection agreements, and debts owed by trierarchs.

171G I3 133: decree concerning the cult of the Anakes.
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Of thetotal of forty-nine documents, twenty-seven provide names of those contracting with the
community and of their guarantors and, sometimes, the price (for example, the rent payable
under alease, or the sum payable to a building contractor for work to be done). Information
available from prosopographical studies provides us with evidence about the wealth of some of

these guarantors and contractors or their families, and about their political and other activities.

The period from which the Athenian epigraphic material dates coincides, uniquely, with a
relatively rich literary record which supplements it and places it in context. Thisliterary record
includes the forensic speeches, which contain numerous references to guarantors who have
given guarantees to the city and to others who have entered into contractual commitments with
the community. [Aristotle] Ath. Pol. also contains information which is useful in providing the
context in which the guarantors of transactions involving the city and its gods operated (for

example, Ath. Pol 47.2-48 on the letting of public contracts and the collection of sums due).
Delos

For Ddos during the period of its independence, the epigraphical evidence for the activities of
guarantors in transactions in which Apollo was involved is far more extensive. In particular, we
have the extensive remains of the accounts of the hieropoioi, who, as administrators of the
sanctuary of Apollo and other gods, managed the financial resources and other possessions of
the god located on Delos itsdf and on the neighbouring islands of Rheneia and Mykonos.

These accounts record many transactions of different kinds. They note the grant of leases of the
sacred farming estates, setting out the rent agreed, the names of the tenants and of their
guarantors, and they contain records of rent received from the tenants, their guarantors and
others. The accounts contain similar information relating to leases of the sacred houses. They
also record loans made from the sacred funds to individuals and the receipt of payments of
interest and repayment of capital from them and their guarantors. The accounts also list
payments received from the collectors of taxes, harbour dues, and fees for the ferry crossings to
Rheneia and Mykonos. For all these transactions, the accounts also show the amounts that were
due and unpaid by various lessees, borrowers and tax collectors, and their guarantors. The
accounts record the award of building contracts for work on the sanctuaries of Apollo and other
gods and payments made under building contracts and for the purchase of materials for building
work. The nature of some of this evidenceis in many respects similar to the records of the

grants of leases from Athens, although on Delos the records are far more extensive.

In addition to the accounts, we have the remains of a number of building contracts containing

information similar to that which has survived in the Athenian building contacts, including
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references to guarantorst®. We also have the so callediepa cuyypoem, which contained a set
of rules governing the administration of the leases of the sacred estates and which included
numerous of references to guarantors!’. So far as concerns laws and decrees, however, the
evidence from Delosis far more limited than that available from Athens, where nine decrees

mentioning guarantors have survived.
Boiotia
The evidence from Boiotia mentioning guarantors consists of:

* agroup of twelve inscriptions dating from the second half of the third century BC
relating to the grant or renewal of |eases of sacred and public land at Thespiai'®;

» four inscriptions dating to the 220’ s BC setting out some of the terms of building
contracts for the construction of atemple of Zeus at Lebadeia™;

* aninscription documenting the arrangements for the repayment of a loan by the city of
Orchomenos to Nikareta daughter of Theon of Thespiai in 223BC, which, although it
concerns enforcement by an individual against a city state, provides us with evidence of
procedures which might also be relevant to the enforcement of guarantees more

generally'%.

It can be seen that the evidence is much more limited than that available for Athens and Delos.
Not only are there fewer documents, but such documents as there are concern only leases,
building contracts and loans. This inevitably limits the extent of the comparison that can be
made with Athens and Delos. Nevertheless, in the areas where comparison can be made, the

evidence provides a good basis for useful comment.

All the epigraphical material presents two main types of problem. Firstly, the date of ardevant
inscription is sometimes not certain. This can makeit difficult to place an inscription in its
chronological and political/social context and has to be taken into account when assessing the
evidence, particularly for the purposes of considering possible changes over time both within a
specific community and across the different communities. The second type of problem is that
theinscriptions are in places poorly preserved. Scholars have proposed supplements for parts of
badly damaged text, but these need to be considered carefully before placing reliance upon them
as evidence.

118 1D 500 — 502, 504- 508.

191D 503.

120 1 Thesp 44, 46 — 48, 50-57 (in this thesis referencesto IThesp are references to the i nscri ptions contained in
TRoesch (2009)).

211G V11 3073 and 3074; de Ridder (1896: 323-325); and Loring (1895:92). | have adopted the dating of these
i nscriptions suggested by Pitt (2014:376-381).

221G VIl 3172
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For ease of reference extracts from some of the epigraphic documents, together with selected
literary references, are set out in the Catalogue of Literary and Epigraphic Sources attached as
an appendix to this thesis and arereferred to in my thesis thus: Cat#[number of thetext in
Catalogue].

M ethod

As a starting point | have examined the evidence provided by the documents and texts attesting
theinvolvement of guarantors with a community. The terminology used to refer to “ guarantee’
and “guarantor” in these documents varies. It includes enguasthai and enguan, and their
compounds; enguos, engue and enguetes, and their compounds; and anadechesthai and
anadochos. All these had variations in different dialects. In Boiotia the term prostates was

sometimes used*®.

Inscriptions do not, in themselves, tell us anything about the reasons why a man would agree to
stand as a guarantor. However, where the texts mention the name of the guarantor or the
contractor, | havetried to find as much further information as possible about the individuals
concerned with the help of prosopographical works, where available. Any information about
other obligations, duties and offices guarantors undertook or other guarantees they provided is

potentially useful in setting their guarantee in context.

However, the nature of the available evidence imposes limitations on this: regrettably, none of
the building contracts from Boiotia provides us with the names of any of the contractors and
guarantorsinvolved. By contrast, in the inscriptions that document the leases of Thespiai, the
names of fifty seven tenants and seventy seven guarantors are reasonably well preserved. At
first sight, this might provide some encouragement for the would-be prosopographist.
Regrettably, however, other evidence from Thespiai (and indeed Boiotia generally) is so scarce
that we have hardly any useful information about these tenants and guarantors outside the |ease
documents themselves. Therefore far less can be made of this information than the

prosopographical information available to us from Athens and Delos.

By contrast, the greater volume of information that has survived from Delos raises the
possibility, at least in some areas, to adopt a statistical approach to the analysis of some of the
evidence, for examplein relation to the proportion of guarantors of the leases of the sacred
estates who were from the upper strata of Delian society. The minute detail included in some of
the records, for example noting that tiny amounts (mere chalkoi) are owing or spent, suggests a
thoroughness that might encourage us to proceed with confidence in the use of statistical

123 The terminol ogy of the guarantor has been reviewed in great detail by Partsch (1909:87-125).
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analyses. However, one must never forget that, although extensive, the surviving records from

Delos are nowhere near complete. A statistical approach may therefore not always bereliable.

Our knowledge about the role of the guarantor can be obtained not only from documents and
texts mentioning their involvement in transactions but also from documents evidencing similar
transactions which do not and clearly never did mention them. Because of the fragmentary
nature of the vast majority of inscriptions, only a very few such documents can be identified
with certainty, but those that can are useful because they indicate possible limits upon the
involvement of guarantors. Other evidence not specifically mentioning guarantors also needs to
be considered. Thisincludes evidence regarding the types of transaction (for example lease,
loan, building contract etc) that underlie the guarantees, evidence of therole of the officialsin
Athens, Delos and Boiotia who had responsibility for the administration of these transactions,
and evidence regarding the procedures for the enforcement of debts against those who were
indebted to the community, including where the debtor was from outside the state where the

debt was incurred (e.g. inter-state legal conventions).

As wedll as the limitations on the available evidence already mentioned there are also a number

of problems relating to the interpretation of evidence which have to be taken into account.

Firstly, it is necessary to bear in mind that there are risks in assuming that a practice prevailed in
a particular region on the basis of a single piece of evidence of that practice: the evidence may
relate to an unusual or “one off” arrangement. For example, we cannot necessarily assume on
the basis of a sole surviving contract that all other contracts dealing with the same subject

matter werein the same terms; the terms of a sole surviving contract may be the result of

negotiations on specific points between the contractor and those awarding the contract.

Secondly, a comparative analysis of the evidence available from different city states at different
timesis not free from difficulty, particularly where, as here, the extent and nature of the material
available from the three regions are so different. The fact that a particular law or practiceis
evidenced for one region does not necessarily imply that asimilar law or practice also existed in
another region. On the other hand, the fact that that a particular law or practice is not evidenced
for the latter region does not necessarily mean that the law or practice did not exist there. Since
the object of my research is to investigate similarities and differences of law or practicein
different regions, | shall start with the presumption that the existence or non-existence of a law
or practice has to be demonstrated. This means that | am looking for direct positive evidence of
the law or practice or its absence in the region concerned. However, there may be
circumstances in which it would be justifiable to draw upon the evidence of alaw or practicein

one region to support the possibility of alaw or practice in another region for which thereis
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limited evidence. This might be permissible where there is evidence of the use of the same
practice for two regions but the evidence from one of those regions provides more detail than
that for the other. In such a caseit might be justifiable to infer that similar details might have
applied in the second region notwithstanding the absence of direct evidence for them. For
example, if, on Deos thereis clear evidence for payments being made directly from the god to
the guarantor of a building contract who has completed the work himself, but, at Athens, the
evidence exists but is less clear, we may be ableto able to infer that the practice existed in both
city states. Such an approach is, however, not without difficulty: the question arises of how
much similarity there has to be between the attested practices of both city states before one can
legitimately “fill the gaps’ in the evidence of one city state by reference to the evidence from
the other. For example, Vial argued that the Delian Council would approve guarantors for all
transactions entered into by Apollo. We have direct evidence of the Council approving the
guarantors for a building contract but no direct evidence of it approving the guarantors of other
transactions with Apollo. Here, Vial seeks support from the evidence from other parts of the
Greek world where the authorities would examine the guarantors of persons who concluded a
contract with the state or a sanctuary. One may question whether Vial’sinferenceis justified
here’®*; inevitably a judgment has to be made. In my thesis | will adopt a conservative approach
to the use of evidence from oneregion to support an interpretation of evidence from another

region. Where of interest, similarities will be pointed out but conclusions will not be drawn.

Finally, with regard to Dd os, the accounts of the hieropoioi contain numerous entries recording
receipt of a payment made by one person “on behalf of” (brép) another'®. Homolle interpreted
these as payments made by guarantors on behalf of contractors'?®. The editor of IG follows him
inthis?’. A similar approach is adopted by Reger'?®. However, Partsch noted that a payment
that is simply described as brtep someone need not necessarily mean that the payment was made
pursuant to a guarantee; it could have been made as aresult of a contract made between the
payer and the debtor'®. We can go further than this: the payment may have been made out of
friendship, or on behalf of an orphan, or by a deceased debtor’s heir, or because of afamily
relationship'®. bmép is also used where a payment is made in respect of aloan secured on land

that has been taken over or purchased by the payer™. | have therefore ignored records of

124 Vid (1985:104) discussed in more detail on p88 bel ow.

2% eg. IG XI,2 158A LL24-30; 274 L18; IG X1,2 287A LL181, 185, 187.

126 Homolle (1890:451).

27 eg. IG XI,2 274 L18 records a payment by Polybos on behalf of Menyllos. In the notes, the editor describes
Polybos as a guarantor.

18 9. Reger (1994:344).

129 partsch (1909:250); Beasley (1902:4) made asimilar point.

130 The payment by Polybos recorded in I1G X1,2 274 L18 (see footnote 127) may have been made on behdf of his
nephew, Menyllos, - see Vid (1985:82 stemma XI1) — so there was a family connection, but we cannot infer a
guarantee.

Bleg. IG XI,2 199A L12; see Vial (1985:325).
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payments made “ on behalf of” someone unlessit is clear from the entry itself or from other

entries in the accounts that the payer had indeed stood as a guarantor®.
Arrangement of my thesis

| have arranged my thesisin six chapters. Thefirst five correspond to the questions raised

earlier in this introduction as follows:

*  When are guarantors required?

* Vetting of Guarantors

e What did the guarantee cover?

* How were the guarantees enforced?

* How could the guarantor limit his exposure?

In each chapter | will consider the question raised by thetitle of the chapter in relation to
Athens, Delos and Boiotia and will compare the law and practice in the three regions and

comment on similarities as well as differences.

In the sixth and final chapter | will try to draw these threads together with a view to addressing
the question of the unity of Greek law insofar as it reated to the law and practice concerning
guarantees and guarantors, and responding to the question of why a person would be willing to

put himself forward as a guarantor.

12 eg. 1G XI,2 287A L180.

28



CHAPTER ONE
When are guar antorsrequired?

In this chapter | will ask whether the officials who were responsible for the relevant transactions
on behalf of the community were required by the law to obtain guarantors or whether they were
allowed a discretion to decide whether to ask for guarantors. | will also discuss possible reasons

for the legislators or the officials (if they had a discretion) asking for guarantors.

I will review the evidence from Athens, Delos and Boiotia with a view to determining whether
there were any similarities and differences between the three jurisdictions in regard to these
questions.

Athens

A universal law requiring guarantors?

I will start by enquiring whether there was a general law requiring al who contracted with the
state to provide guarantors. The evidence supporting the view that there was such a law comes
from the scholiast Ulpian commenting upon Demaosthenes 24.40 (Cat#A4), where the speaker
sets out the law of Timokrates, which he attacks in the speech. Thelaw as it appearsin the text
of the speech seems to be genuine, although this cannot be free from doubt®. It states that if
any person in debt to the treasury has been or isin future subject to an additional penalty of
imprisonment pursuant to any law or decree, the debtor can provide guarantors for payment of
the debt and thus avoid imprisonment. 1f, however, the debt has not been paid by the ninth
prytany, the debtor is to be imprisoned and his guarantors are to have their property confiscated.
However, in respect of tax farmers and their guarantors, and lessees and their guarantors, the
existing laws (vopot) reating to enforcement by the state are to apply.

This last provision, which excluded from the scope of the proposed law tax farmers, lessees and
their respective guarantors drew the following very confusing comments from the scholiast
(Cat#A4): he informed his readers that tax farmers provided guarantors “from the beginning’
(& apy1c) so that if they did not pay by the ninth prytany either they or their guarantors had to
pay double. Hethen added that not just tax farmers, but all those in debt to the state
(xpewotobvteg TN ToOAet) did this. As soon as they became indebted to the state, he says,

133 1n reviewing the authenticity of the law, Canevaro (2013:114-121), among other things, points to the fact that the
bulk of the document is consistent with the extracts from the law quoted in the main body of the speech. Thereisa
problem with the prescript and with the final provision of the law but Canevaro, rightly, in my opinion, rgectsthe
view that this means that the whole of the document must be regarded as aforgery. The suspect provisions (neither
of which isrelevant to the discussion in this thesis) may be forgeries or corrupted but the wording of the remainder
seemsreliable.
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they had to provide guarantors that they would pay before the ninth prytany, and they
themselves remained dtipot until they paid. If the ninth prytany arrived and they still had not
paid, they wereimprisoned and had to pay double and were no longer permitted to provide
guarantors for payment of the additional amount. The scholiast says that Timokrates wished to
relax this so that debtors (other than tax farmers etc) did not have to provide guarantors from the
beginning, but in the ninth prytany, so that the debtors could pay at any time during the whole

of the ninth prytany without having to pay double. But if they had not paid by the end of the
ninth prytany, then they were imprisoned.

Partsch commented that it is clear from the end of the scholiast’s note that the scholiast has, in
asserting that all debtors to the city had to provide guarantors, drawn an unjustified general
conclusion from the proposed law***. Rhodes, on the other hand, believed the source
sufficiently reliable to enable him to provide a reconstruction (albeit conjectural) of a fourth
century law governing public contracts, prescribing that those who became public debtors by

undertaking to collect tax or by some other form of contract had to provide guarantorst.

It seems to me, however, that the scholiast cannot berelied upon here. The evidence of
scholiasts generally has to be treated with care. Rhodes himself points out that the
concentration on the ninth prytany at the end of the scholion is an oversimplification (there were
some payments that fell due earlier than the ninth prytany) and that the notion that contractors
became G0t before their payments were overdue is not credible (how could the consequence
of non-payment by the due date possibly arise before the due date had arrived?). Given these
difficulties, the scholiast’s statement that all those in debt to the state had to provide guarantors
from the beginning must in my view be regarded as equally suspect.

Dem. 24.40 does tell us that there were laws dealing with the enforcement of guarantees against
guarantors provided by tax farmers and by o1 ta picbooipa piehovpévot. A similar
expression is used in Ath. Pol. to describe the contracts let by the poletai (Licbovot 8¢ Ta.
podopato mavto - see Cat#A3 para47.2). According to Rhodes, this “covers all contracts
by which an individual agreesto make a payment to the state in return for the right to pursue
some activity for a stated period” and “ contracts by which the state agrees to make a payment to
men who will do ajob of work for it”**. Adopting Rhodes” definitions, the expression would
include contracts for working the silver mines, tax farming concessions and building contracts.
On this basis, Dem. 24.40 shows that there were existing laws regarding enforcement against

guarantors of these transactions. However, it does not necessarily follow that there must have

134 pPartsch (1909:417).
135 Rhodes (1972:150); followed by Hunter (2000:27).
136 Rhodes (1981:552).
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been a general law requiring all those who entered into these transactions to provide guarantors.

It is quite possible that the law merely stated that the enforcement procedures set out in it would
apply to guarantors as well if they had been provided. In addition, Dem. 24.40 does not provide
us with any information about requirements for guarantors for transactions involving the gods or

the civic subdivisions.
Further investigation is required. To that end, | will review the evidence by type of transaction.

Tax Farming Concessions

The evidence of Andokides 1.134 (Cat#A2) and X enophon Poroi 4.19-20 (Cat#A9) clearly
shows that in the fifth to fourth centuries BC it was a normal requirement that guarantors be

provided for tax collection concessions. But neither of these sources refersto alaw.

The Athenian grain tax law of 374/373BC LL29-31 (Cat#A40) requires successful bidders for
the right to collect the grain tax to provide two creditworthy guarantors, to be approved by the
Council, for each portion of grain to be collected. One could arguethat if there was a law that
required all tax collectors to provide guarantors there would have been no need to say this again
inthe grain tax law. However, as Stroud points out, the grain tax law may have spdlled out
“only those provisions that departed from or supplemented current practice.”**” Thus, the
provision in the grain tax law may have been included because it was necessary to specify the
number of guarantors required per portion of grain to be collected. We cannot therefore
conclude that there was no general law requiring all tax farmersto provide guarantors. Itis
quite possible that there was such a law (for example alaw governing the procedures for the
award of tax collection concessions) and that the grain tax law is adding to it for the purpose of

the grain tax law alone.

The Athenian law of 338/337BC regarding the land known as the Nea includes a requirement to
sell theright to collect the 2% tax arising from land (Cat#A32 LL11-15). Thereis no reference
to any requirement to obtain guarantors here. However, even allowing for the fragmentary
nature of the inscription, the treatment of the sale of the tax collection concession in this law
must have been very brief, which suggests that there must have been a considerable amount of
detail about it set out elsewhere. If, as seems likely, the poletai wereinvolved, the procedures
to be followed may have been those mentioned in Ath. Pol. 47.2 (Cat#A3). Heretoo, thereis no

reference to a requirement for guarantors, but the author does not describe the procedures which

137 Stroud (1998:28) followed by Erdas (2010:210), who describes the Athenian Grain Tax Law as an “appendix” to
the vopol telmvikoi mentioned in Dem.24.96 and 101 (Cat#A4). It isto be noted, however, that Demosthenes
refersto these laws only in the context of enforcement.
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the poletai followed when exercising their sale functions and it may be that these procedures did

contain such a requirement.

So far as tax collection concessions are concerned, then, all we can say isthat it was the practice
to require guarantors and that this may have been because there was alaw that required it. It
appears from Andokides that the sums involved could be very high indeed. Thiswould explain
the requirement for guarantors.

L eases of public and sacred land by the state

Whilst we have a substantial quantity of evidence regarding the involvement of guarantorsin
the leasing of sacred lands, we have no evidence of their involvement in the leasing of public
lands. This may in part be because the state did not normally engage in the grant of |leases of
public lands for cultivation by tenants'®. We do have extensive evidence of the leasing of silver
mines in Attica, but no direct evidence of guarantors being involved in these transactions or of
any law requiring it. Faraguna has suggested that no guarantors werein fact required'®. We
have records of leasing of land on the island of Salamis (IG 112 1590a) and the law regarding the
leasing of the Nea (Ath.Ag.19 L7), both of which attest guarantors. It isnot clear whether the
land concerned should properly be classified as public land. Asto theland on Salamis,
Walbank took the view that the land was owned by the state°. Taylor, on the other hand,
canvasses a number of possibilities: that the land was owned by a religious organisation; that it
was owned by the state; or that it was owned by the demos of the Salaminioi. She does not
express a preference for any one of these theories, although she notes that the theory that the
land was owned by the state is based upon an assumption rather than upon any evidence'*t. As
to the Neg, thiswas part of the territory of Oropos, recently returned to Athenian control, and
was to be used to generate income for the L esser Panathenaia. The poletai were probably
charged with responsibility for leasing the land. However, thisis based upon arestoration of
the text#2 and scholars are divided as to whether the involvement of the poletai meant that the

138 There are differences of view between scholars regarding the extent to which the state granted leases of public
lands: Lewis (1990:251) held that the Athenian state did not retain, work or lease anything called ge demosia;
Walbank (1991:150) maintained that non-sacred land was held by the state only in special circumstances and then,
often, not for very long before it was disposed of; Lambert (1997:238-239) identified as “public’ land of low quality
that had never been owned by anyone but was used in common or possibly not at al. Thisland wasincluded in sdes
by demes, phratries and other organisations as part of the sales of land in the Lykourgan era which resulted in the
rationes centes marum; Papazarkadas (2011:235) arguesthat, athough public realty did exist in classical Athens, it
did not fal within the category of revenue generating estates; Rousset (2013:121) suggests that the evidence indicates
that public land was more extensive than is usualy assumed; Pernin (2014:524) statesthat at the level of the city non-
sacred property which came into its possession was immediately sold; only demes owned non-sacred property.

139 Faraguna (2010:140).

140 Wal bank (1991:158).

141 Taylor (1997:180-182); Papazarkadas (2011:208) likewise says that it is not possible to state unequivocally
whether the land concerned was sacred or secular.

142 Faraguna (1992:343).
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Nea was regarded as public land**. Even if the lands on Salamis and the Nea were public lands,
the evidence of these inscriptions does not really permit usto conclude that it was normal
practice to require guarantors for the leases of public lands, particularly having regard to the
compl ete absence of guarantors from the leases of the silver mines. As to the reasons for
requiring guarantors in these two cases, the rents for the lands in the Nea may well have been
quite high (atotal income of two talents seems to have been anticipated#*) which could have
justified a decision to require guarantors. The rentsin the record of the grant of leases on
Salamis, however, are very modest (ranging from just two drachmai three oboloi to eighty
drachmai). Here perhaps the reason was concern about the ability of tenants to pay even small

amounts in rent.

Turning now to the evidence for the involvement of guarantorsin leases of sacred lands, we
start with Xenophon Poroi 4.19-20 (Cat#A9), who indicates that in the fourth century BC
guarantors were normally required from tenants of sacred land'®. Thisis overwhelmingly

supported by the evidence of the inscriptions.

Behrend' s analysis of |eases granted by the Athenian state shows that, for the period covered by
my thesis, all of those leases of sacred land which Behrend regarded as sufficiently well
preserved to be used included a guarantor 6. He asserted that the other surviving documents
from which mention of them is missing were either not the kind of documents in which one
would expect guarantors to be mentioned or are severely damaged. Behrend therefore
concluded that guarantors were always required for leases of sacred lands administered by the
Athenian state!#’.

When Behrend wrote, he did not have the benefit of the work carried out by Walbank on the
bulk records of leases of sacred lands dating from 343/342BC to 320BC (Ath.Ag.19 L6 and L9-
12). If he had, he would no doubt have regarded it as supporting his conclusions. These records
show that, whereit is possible to tell without restoration'*3, there was at least one guarantor for
each lease granted. Thereis no reason to suppose that this pattern was not followed throughout

this series of bulk records®.

143 |_angdon (1991:64-65) regarded it as public land; Walbank (1991:50) and Papazarkadas (2011:22) as sacred land.
144 Cat#A32 L16.

145 X enephon refers only to guarantors for tax farming in 4.20. Papazarkadas (2011:56-57) suggests that this was a
slip and that Xenophon omitted to mention sacred lands because he was anxious to avoid an awkward phrase. It
seemsto methat it is not necessary to assume such a slip; the reference to sacred landsisimplied in 4.20 from
Xenephon's previous reference to themin 4.19. In his commentary on the Poroi, Gauthier (1976:148-149) appearsto
have read the passage as including areference to sacred lands.

146 Seetable in Behrend (1970:135).

147 Behrend (1970:124-125).

148 For example Cat#A31 LL6-19.

149 Wal bank (1983a:135).
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Further, prosopographical evidence indicates that there were many cases in these records where
the tenant was sufficiently wealthy to raise doubt about whether a guarantor was really
necessary to protect the interests of the god and where the presence of one or more guarantors
therefore indicates either that there was a universal requirement for guarantors, which gave the
officials no discretion, or that even if the officials had a discretion they never exercised it in
practice. For example, we find in the bulk records of leases of sacred land for 343/342BC
(Ath.Ag.19 L6 LL126-130) that the tenant of a ying in the neighbourhood of Mesokomai was
probably Kleotimos of Atene, a man of the liturgical class™™, at arent of only 106 drachmai per
annum. Notwithstanding his obvious wealth and the low rent, he nevertheless provided a
guarantor. Similarly, in the bulk records dating to 338-326BC (Ath.Ag.19 L 10 L1 40-44), one of
the tenants was Arrheneides son of Charikles of Paiania, “aman active in the liturgical class
from 357 to 325 BC"**!, who leased a telma belonging to Athena for not more than 49 drachmai
but still provided a guarantor.

These were not isolated instances. Walbank noted that 15 from a total of 86 tenants in the bulk
lease records can be connected with the liturgical class or with prominencein Athenian public
lifet2. Different figures emerge from the database of Ieases contained in Shipton’s study of
leasing and lending in fourth century Athens. Thisindicates that 3 of the 45 tenants there
identified were liturgistst>®. Papazarkadas has however re-evaluated the prosopographical
evidence and prepared a useful catalogue of |essees and guarantors of polis-controlled temene. >
A review of thisindicates that of atotal of 50 tenants identified, 5 wereliturgists and 4 were
ascendants or descendants of liturgists. It can be added here that, as Osborne notes, we know of
only a small proportion of the total number of liturgists in any one generation, even in the fourth
century BC™®, so the number of wealthy tenants may have been higher than has been supposed.
Papazarkadas also identifies a further 6 tenants who were * actively engaged in various fields of
public life” and 10 tenants who “were very possibly active in public life or belonged to families
which were active’”. But whether these individuals all belonged to “the upper strata of Athenian

society”, as Papazarkadas suggests, we do not know.

Scholars have generally taken the view that the uniform practice of providing guarantors for
leases of sacred lands was the consequence of a requirement of the law. Partsch asserted that an
obligation upon the tenants of public and sacred land to provide a guarantor was prescribed by
the vopolr telwvikot, but in what way these laws defined the duty to provide a guarantor is

150 pgpazarkadas (2011:308).

51 Wal bank (1983b:198).

152 Wal bank (1983d:224).

158 Shipton (2000:111-116).

154 pgpazarkadas (2011:299-325).
155 Oshorne (1988:289 note 26).



not known'®. Behrend suggested that a requirement for guarantors was prescribed by law in the
VOpOl TANTLKOL or inageneral law on leases of public and state administered sacred land™'.
Such laws, he maintained, corresponded to the teAwvikol vOpotl concerning the grant of tax
collection concessions':. Walbank contended that there was a law that dealt specifically with
the leasing of sacred lands and suggested that it was possible that the terms and conditions of
leases, including requirements for guarantors, were recorded either in that general law or in an
enabling decree or similar document relating to the leasing of the lands concerned°. Most
recently, Papazarkadas has argued that the obligation upon tenants of sacred land to provide
guarantors was contained in a vopog mept TV TepevaV. Some parts of thislaw may have

been repeated in, or derived from, other laws such asthe vopot tedlmvikoi!®,

Here the document preserved in IG |I° 84 (Cat#A10) is of particular relevance. Thisisamore or
less completely preserved decree of 418/417BC which provided for the enclosure of the
sanctuaries of Kodros, Neleus and Basile and the grant of |eases of the land belonging to those
sanctuaries. The decree contains two referencesto a vopog. Firstly the decreerequired the rent
to be paid annually in the ninth prytany to the apodektai who were then to hand it over to the
treasurers of the other gods kata tov vopov (L18). Secondly, the decree required the archon
basileusto writeup & TOv tolyov the name of the tenant, the amount of the rent and the
names of the guarantors “according to the law that applies to sanctuaries’ (kata TOv vVOHOV

odomep KELTOL TOV TEUEVOV - LL23-25).

Behrend argued that this vopog could have included general requirements relating to

suretyship™

. Walbank suggested that the law may have governed mechanisms regarding the
grant of the leases of temene and the payment of rent, possibly including the provision of
guarantors'®. Papazarkadas argues that the law included a requirement that guarantors be
provided'®®. However, whilst is is possible to argue that if the law required that the names of
guarantors be recorded it must therefore have required that guarantors be provided in thefirst

place, it is aso possible, as Behrend acknowledged?®®, that it did not go as far asthis. It may

156 Partsch (1909:397).

157 Behrend (1970:125).

138 Behrend (1970:107 note 30) citing Dem. 24.96 and 100-101 (Cat#A4).

159 Wal bank (1983d:219); (1991:158, 163-164 and 167-168).

160 pgpazarkadas (2011:57 and 74-75).

161 Behrend (1970:59).

162 Walbank (1991:150 and 162). He suggested (1991:162 note 90) that thislaw was likely to be similar to, if not the
same as, the law quoted in [Dem.] 43.58 (Cat#A6), which provided that those who failed to pay therent for sacred
land were to be dtiLot, as were their descendants and successors, until such time asthey paid. Behrend (1970:59
note 39) aso invited comparison between the two laws.

163 pgpazarkadas (2011:74-75).

164 Behrend (1970:60).
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merely have provided, as Pernin has suggested, that the name of every individual who entered

into a contract concerning a temenos had to be inscribed™®.

The one example we have from Athens of a vopoc dealing with leases is the law regarding the
leasing of the Nea dated to 335-330BC. It appears to have contained an express stipulation that
tenants to whom leases were granted were required to provide guarantors ([L1]o0Tailc
gyyontag rappavov[o] - Cat#A32 L11). Thetext, as restored, appearsto bereferring to
tenants “ taking guarantors’. As Lewis pointed out'®, this expression is used in Dem.33.7 of the
creditor taking guarantors from his debtor rather than the debtor providing them to his creditor.
Thetext is, however, very fragmentary here. Behrend suggested that either [pi]o0wtaig
belonged to a previous clause that has been lost and a new sentence starts with £yyvntag, or
the sentence must be restored with Topd. Tolg pilofwtaic Eyyontag Aoppdavov[tes].
Behrend noted that such a use of mapd with the dative is not found e sewhere and therefore
suggested that the former alternative was more likely'®’. The apparatus criticusin IG 11° records
arestoration suggested by Matthaiou which proposes that the subject of the sentence here was
Aiantis (or Aiantis and another tribe) and that Aappdvovlo......] should be restored as
Lappdvovoa so that the sense of the law here was that the tribe(s) should grant leases of the
land “taking guarantors’. Thereis no satisfactory answer to the textual problems here, but, if
the vopog did require that tenants of the Nea provide guarantors, one has to ask why, if there
was already a law that required the tenants of sacred lands to provide guarantors, it was

considered necessary to include this requirement again in the vopoc.

One possible explanation is that the vopLog regarding the Nea was concerned with public lands,
not sacred lands. As already mentioned, scholars are divided on this, but if the Nea was public
land, the vopog tends to confirm the evidence of the leases of the silver mines that there was no
general law requiring all who leased public land to provide guarantors. That is why a specific

requirement for guarantors was included in the vopog regarding the Nea.

A second possible explanation is that there was doubt in the minds of the legislators asto
whether a general Athenian law (if there was one) requiring tenants of lands owned or
administered by the state to provide guarantors applied to the Nea at all. 1t may not have been
clear whether land recently acquired by the state which was to be leased with a view to
providing incomefor religious purposes (in this case the festival of the Lesser Panathenaia) fell
within the law in question, and therefore, as a precaution, they included a provision specifically
stating that guarantors were required.

165 pernin (2014:37 and 489).
166 |_ewis (1959:243).
167 Behrend (1970:65-66).
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A third possibility is that the law had changed over time: whereas at thetime of 1G I° 84 there
may have been alaw requiring all tenants of public or sacred land administered by the state to
provide guarantors, this may no longer have beenin force at the time of the law relating to the

Nea

A fourth possible explanation is that there was no general law requiring all tenants of sacred
lands to provide guarantors and that this is why a specific requirement was included in the
vopog relating to the Nea. Asindicated earlier'®, the anticipated income from the Nea was

very high.

Asto the requirement implied in IG I* 84 to provide guarantors for the leases of the sanctuary of
Kodros, Neleus and Basile, this might have been contained in the cuvypagai referred to in the
decree, which stated that the basileus (and later the basileus and the poletai) must et out the
sanctuary xoto [t]ag xovvypaeag. Walbank believed that these documents contained
detailed instructions and specifications for the construction of the enclosure of the sanctuary,

not the terms under which it was to be leased™®. However, they may go further than this. Inthe
main part of the decree (LL1-11), the enclosure of the sanctuary and the grant of the lease are
separate transactions, with the poletai awarding the contract for the enclosure and the basileus
granting the lease. In LL4-5 the enclosure and the leasing are both to be kata tag
ouvypaeas. InLL5-7 xata [t]ag yovvypaeadg islinked to the grant of the lease by the
basileus, not the award of the enclosure contract by the poletai. Intherider to the decree
(L11ff) the enclosure of the sanctuary and the lease are now part of a single transaction — the
tenant is to be responsible for construction of the enclosure at his own expense (LL11-14). Here
KOTO TAG youvvypaeds islinked to the grant of thelease. Inthe light of this analysis of the
decree it seems more likely that the suvypa@at contained provisions relating both to the
construction of the enclosure and the terms of the lease. Pernin argues that the cuyypagal
referred to here were general regulations setting out stipulations governing leases of the type
envisaged by the decree. She suggests that they covered such matters as the duration of such
leases and the enclosure of sanctuaries'™. In my view, however, the possibility that these
cvyypapol may have been specific to the present project cannot be ruled out, but in either case
it is also possible that they obliged the archon basileus and the poletai to aobtain guarantors from

the tenants.

It isrelevant to note here that the amphiktyons of Delos also appear to have granted | eases of

sacred land belonging to Apollo on Delos during the period of the Athenian domination of the

168 p33.
169 \\/al bank (1991:155).
170 Pernin (2014:37 and 489).
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island kata tag ovyypaeds (ID 89 L19) and there is evidence of the tenants of these lands
providing guarantors (Cat#A42, A46 and A48)1", although it does not by any means follow
from this that the tenants were obliged to provide guarantors by the terms of the cuyypagat

referred to here.

What conclusions can be drawn from this? Firstly, guarantors of leases of sacred lands were
regularly required. However, we may doubt whether, as argued by Partsch and Behrend, this
was because there was a general law requiring all tenants of land owned or administered by the
state to provide guarantors. Thisis because thereis not enough evidence to suggest that leases
of public lands always required guarantors. On the other hand it is certainly possible that, as
argued by Papazarkadas, there was alaw requiring all tenants of sacred land to provide
guarantors. However, athird view cannot be dismissed, namely that there was no such general
law, and that the requirements for guarantors were included in other documents such as
ocuvypaeal, which may have been prepared specifically for the project. This view would
require us to suppose that in the case of the bulk records of leases of sacred lands, the
requirement for guarantors was to be found in vopot, yneiopata or cuyypagalt in which it
was decided that the lands should be leased out or pursuant to which the leases were granted.
Where alarge number of plots wereinvolved it would not be surprising if the legislators were to
introduce a blanket requirement for guarantorsin every case regardless of the amount of the rent

or theidentity of the tenant.

L eases granted by sub-divisions of the state

Although guarantors were regularly required to be provided by tenants of sacred lands
administered by the state, the same cannot be said in regard to land owned by a sub-division of
the state.

In hisanalysis of |eases granted by civic sub-divisions (although necessarily based upon a very
small number of usable examples), Behrend found a number of leases that were sufficiently well
preserved for it to be possible to say that they did not require guarantors. It could not be
claimed, he observed, that these were exceptional cases'™®. Papazarkadas contends that
“placement of sureties was the exception rather than the rule amongst the Athenian political

subunits’ 7,

171 Pernin (2014:172 and 490).

172 Behrend (1970:126).

173 pgpazarkadas (2011:106), athough in the case of tribes, he arguesthat it is possible that the provision of
guarantors was part and parcel of their leasing procedures.
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Certainly, guarantors were not always required. The general conditions published by the deme
of Peiraieus in 321/320 or 318/317BC for the leasing of temene and ennomia of the deme
(Cat#A28) provided that the form of security taken by the deme should be either guarantors or
amotipnuo depending upon the amount of therent (LL2-6). If therent was above ten

drachmai, armotiunpo wasrequired; if below ten drachmai, a guarantor.

On the other hand, a decree setting out the terms of a lease granted by the phratry of the Dyaleis
in 300/299BC required neither guarantors nor drotipnpa but provided that, in the event of
non-payment of rent, the phratriarchs were to take possession of the land and, possibly, other
possessions of the tenant, “as one does when bringing adixm” or “without a court judgment” *,
and to lease the land to someone else (Eveyvpdlelv mpo dikng Kol pioddoot ETépmt 10
yopilov) and that the tenant was to be subject to court proceedings if any of the rent was still
outstanding thereafter (koi bOdIKOC £0T® A1Od®POG EGV T TPOGOPEILEL TG
podwoems) (Cat#Al7 LL37-40). Similarly, afully preserved lease, granted by the deme of
Aixone, did not require guarantors, but provided for Eveyvpacio of the crops produced by the
land and all the other possessions of the defaulter in the event of non-payment of rent (Cat#A26
LL7-9)'™.

We must conclude from this evidence that there was no general law requiring all demes or
similar organisations to obtain guarantors either generally from those with whom they
contracted or specifically from those who took a lease of land. Thisis the reason why we find
that a decree of the deme of Eleusis of 333/332 BC expressly required the lessee of a quarry to
provide two men as guarantors (Cat#A37 L29).

Finley explained the apparent difference between the practice of the state, where, in his view,
guarantors were invariably required, and that of the civic subdivisions (tribes, demes etc), where
they were not, on the basis that the civic sub-divisions were in a different legal position. If
money was owed to them, they could not, as the state could, confiscate the debtor’s property
without a court judgment and sell it in satisfaction of the debt. Civic subdivisions were subject
to private law. They therefore asked for security over real property rather than guarantors on
occasions'®. Alternatively, they might, aswe have just seen in the |eases mentioned above,

reserve a right based on contract to exercise Eveyvpaocio over the debtor’s goods'”.

174 Wolff (1970); Harrison (1968-1971:11.245-247); Meyer-Laurin (1975); Kranzlein (1976); Pernin (2014:499).

175 pgpazarkadas (2011:119-120); Pernin (2014:499); Pernin (2014:514) suggests that this was because in both the
Dyaleis lease and Aixone' slease the lessors knew that the tenant was wedthy and therefore only required the right
of eveyvpacia.

176 Finley (1952:93-95), relying in particular on the poletai records of 342/341BC (Cat#A30 LL498-530). These give
details of the confiscation and sale of the property of Nikodemos son of Aristomenes of Oinoe. He owed the public
treasury 666 drachmai 4 oboloi representing a penalty that he incurred to the treasury when, as epimel etes of the tribe
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One can only speculate as to the circumstances in which a civic sub-division would ask for a
guarantor as opposed to some other form of security, or even no security at all. Pernin has
suggested that in the case of perpetual leases in most cases no guarantor was required'’®. The
Peiraieus inscription mentioned above used a financial threshold to determine when a guarantee
would be required and when arotiunua, but, as Whitehead pointed out, this was not a

universal approach'”.

Finley argued that the civic subdivisions showed a tendency to seek security in the form of
guarantors. He suggested two possible reasons for this practice: firstly, with leases of 10, 20 or
40 years' duration, to ask for real estate as security would havetied up the property of the tenant
for years; secondly, to ask for real estate as security would have excluded the landless tenant
from seeking to rent a plot™®.

Thelatter point may have been the reason behind the financial threshold in the Peiraieus
inscription. Whitehead argued that it was intended to bar those without land or houses (to serve
as security) from leasing the choicest of the deme’s tépevn and considered Isager’s view that
the aim of this was to keep out the metics, of whom there were many in the deme of Peraieus,
to be possible™®. Papazarkadas argues that the important distinction was between cheaper
pasture land (for which guarantors were required) and more expensive arable land (for which
amotiunpoto wererequired). He speculates that at the date of this inscription (321-320BC or
318/317BC), when Athens, having been defeated by the Macedonians, had recently lost her
ancestral constitution, alarge number of citizens had been disenfranchised and great numbers of
impoverished ex-citizens may have been living in Peiraieus striving to earn aliving out of the
port. The 10 drachma threshold in the decree would have enabled these landless people to rent

some pasturage, if they could find a guarantor'®.

of Aiantis, he collected that amount on behalf of the tribe but did not hand it over. The amount of this penalty had
been doubled when he did not pay it. At the same time he owed the tribe 666 drachmai 4 oboloi, being the actua
amount he had embezzled. Finley noted Nikodemos' property was confiscated and sold because he was a debtor to
the treasury, not because he was adebtor to thetribe. Thusin order to lay claim to its money the tribe had to make a
claim on the property at the time of the confiscation and sale (evermioknupa), just like a private citizen would, and he
concluded from this that subdivisions of the state such as the tribe of Aiantis were in the same position as private
individuals so far as concerned recovery of debts. Walbank (1983d:220) and (1991:164) followed Finley herein
relation to leases: political and religious bodies, he says, had less chance of forcing a guarantor to make good on a
defaulting tenant’ s obligations, so they were compelled to rely on other means of security.

177 Whitehead (1986:125) plausibly suggests that it was the exercise of such rights that may have made Euxitheos, the
speaker in Dem. 57, unpopular during histime as demarch of Halimous (€lonpdttmv 09eilovtag ToALOVS

abTAV piodmoelg Tepev@y - Dem.57.63-64).

178 Pernin (2014:500).

178 Whitehead (1986:157).

180 Finley (1952:95).

181 Whitehead (1986:157-158) citing |sager (1983:32-33). Garland (1987:195) follows Whitehead.

182 pgpazarkadas (2011:121-122).
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However, these theories assume that awotipunpa always involved security over land and Finley
pointed out'® that this was not necessarily the case. Indeed, in the case of a debt of even 50

drachmai (well over the 10 drachma threshold), it would in most cases be much simpler to take
a pledge of personal possessions rather than a pledge over land as security. If thisis correct, the
low threshold would not necessarily prevent metics, or landless ex-citizens, from renting land at

arent of over 10 drachmai.

As Erdas has recently noted, the reason for the choice between real and personal guarantees
depended upon the needs and requirements of each deme'®. It is possible that the reason for
requiring guarantors on some occasions and not on others may simply have been that civic
subdivisions may sometimes have had difficulty in finding guarantors, and that in these
circumstances other forms of security were used. Thus, for example, one reason why the deme
of Peiraieus set such alow threshold for the provision of property as security may have been

that it was unlikely to be able to obtain guarantors for sums above that amount?es,
Loans

Here the evidence for Athensitself is very limited. We have no evidence of lending to private
individuals by the state or any of its gods. However, thereis evidence of loans by demes. The
decree of the deme of Plotheia (Cat#A12 LL19-22) required the officials to lend to the person
who offered the highest rate of interest and * persuaded” the officials by “ security or guarantor”.
As Finley noted, the “language implies that the choice was | €ft to the officials and was not
determined by the size of the loan.” ¥ Thisisin stark contrast to all the evidence reviewed so
far for all types of transaction, which suggests that the decision to require guarantors was not
normally left to be decided by the officials on a case by case basis. So far asloans are
concerned, thereis evidence from horoi inscriptions that the demes and other civic subdivisions
did sometimes require loans to be secured on real estate’®, but whether this was the result of the
exercise of choice l€ft to the officials, and if so what was the basis of that choice, we do not

know.

For Ddos during the period of Athenian domination of the island, we havein ID 98 arecord of
individuals who have borrowed significant sums from Apollo but who have not paid interest
due (Face B LL10-23). If guarantors had been provided, we could expect them to be mentioned
as debtors as well but not a single mention of guarantors is found. We can tentatively conclude

183 Finley (1952:96)

184 Erdas (2010:206-207).

185 Discussed further on p86.

18 Finley (1952:97).

187 Finley (1952:95-97); Millett (1991:171-177); Rhodes and Osborne (2003:316).
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that there was no requirement, legislative or otherwise, upon the amphiktyons of Delos at this

time to obtain guarantors.
Sales

Again, the evidenceis very slim and indirect. The author of the Ath. Pol. tells us that one of the
tasks of the poletai wasto “sdl the confiscated property of men who have goneinto exile after a
trial before the Areopagus and of other convicted men” (Cat#A3 para47.2-3)'®. That it may
have been the practice of the poletai, when performing this task, to obtain guarantors is shown
by the records of the poletai of the sale of property confiscated by the state from the Thirty
Tyrants and some of their supporters (Ath.Ag.19 P2) in which, asfar asit is possible to tell from
the surviving parts of the records, a guarantor was provided for every sale. The word £yyv,
which appears repeatedly in the record, has been read to be an abbreviation of £yyunoeic. It
applied to the purchaser (seefor example Cat#A29, where the purchaser was Sosinomos son of
Aristonomos) and has been translated as “ properly bonded”'*. Two of the purchasers were
members of theliturgical class'®, but they still provided guarantors notwithstanding the
relatively modest purchase prices, indicating that it may have been a general requirement that all
purchasers of property confiscated by the state must provide guarantors, allowing the poletai no
discretion in the matter. This requirement may have been imposed by alaw or by a decree or
some other document authorizing the sale. We know from these records that the purchase prices
could vary quite significantly. With alarge number of properties involved, it would not be
surprising for the legislators to insist on guarantors in every case regardless of the purchase

price and the identity of the purchaser.

The same approach seems to be evidenced by the record of sales at Athens dated to 350-325BC
(Cat#A19), which lists the names of the purchasers and the guarantors. One guarantor is named
for each transaction. As has been observed™, the record contains no descriptions of what was
being sold or of the price paid. Various possibilities of what these transactions concerned were
reviewed by Walbank'®: sales or leases of land, leases of mines, contracts for public works.
Whatever was being sold, however, must have been identical in description and value.

Papazarkadas rejects all the possibilities canvassed by Walbank and suggests that the inscription

18 Trand ation by Rhodes (1984).

189 Meritt (1946:184) followed by Walbank (1982:78-79)).

190 Fragment d L19: Meetos son of Megakles of Alopeke (PA9828); for details of Meletos and hisimmediate family
see Davies (1971:379-382). The price paid by Meetos was only 145 drachmai. Fragment g LL10-11: Are.... son of
....lemos of Euonymon: Davies (1971:491) suggested that he was Aresaichmos(?) son of Tlepolemos of Euonymon
and either a son or a cousin of Tlepolemos son of Hyperbios of Euonymon. Davies noted that Tlepolemos and his
brother, Stephanos, were named in adocument inscribed in 380/379BC liting alterationsin the liturgic appointments
of the year 381/380BC (Pritchett (1946:160 No.17)). The price paid by Aresaichmos was 610 drachmai.

181 Walbank (1995:71); Lambert (2001:57-58 note 29); Papazarkadas (2011:285).

192 Walbank (1995:72).

42



recorded the sale of theright to collect taxesin kind similar to the tax collection concessionsin

the Athenian grain tax law'.

Regrettably we cannot reglly tell what property or rights were the subject of this record.
However, it does appear that two of the purchasers were Xenokles and Androkles the sons of
Xeinis of Sphettos. They were both of the liturgical class'™; yet they were required to provide
guarantors notwithstanding the fact that the price was the same for each sale, again suggesting
the existence of a general requirement for guarantors, perhaps imposed by a law or enabling

decree or other instrument.

Building Contracts

Here again the evidence is very fragmentary. The author of the Ath. Pol. tells us that the pol etai
were responsible for the award of building contracts (Ath. Pol. 47.2 — Cat#A3) but does not say
whether they were required to obtain guarantors from the contractors. The fact that the very
extensive remains of the Erechtheion accounts for the year 408/407 BC (IG I® 476) reveal only
two references to a guarantor (and those in relation to the same contract — see Cat#A13) is

surely significant and suggests that at that time contractors did not have to provide guarantors.

On the other hand, when we reach the fourth century BC, the law of 337-336BC for the
reconstruction of thelong walls, the walls of Peiraieus, and the harbour moles assumes that
guarantors were required as a matter of course (Cat#A14 L34). This may be because: (a) it was
normal practice at that time to obtain guarantors from building contractors, or (b) there was by
then a general law that required guarantors for all public works contracts, or (c) there was a
specific requirement for guarantors for this project in another part of the law that has not
survived, or (d) there was a specific requirement for guarantors that has not survived in the
ovyypapai for the works, which the law required to be drawn up by the architects and which

were recorded on the same stone as the law.

The cuyypagai attached to a decree of 307/306BC concerning the reconstruction of the City,
Peiraieus and Long Walls also appear to assume that guarantors were required (Cat#A15 L112).
They state that when the contractors have provided guarantors they will receive payment “in
accordance with the law”. We do not know what this law provided for. It may, for example,
simply have laid down the procedures for making payments to contractors on public works
contracts; alternatively it may have been a general law governing all public works contracts,

requiring contractors to provide guarantors and stipulating that it was a condition of any

193 pgpazarkadas (2011:285-290).
194 | ambert (2001:57-58); see Davies (1971:414-415) for details regarding Xenokles and Lambert (2001:57-58) for
Androkles.
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payment being made to a contractor that he should first have provided such guarantors.
Whatever the law may have said, we cannot assume that it was in force earlier in the fourth
century BC. Significant political changes had occurred at Athens in 322BC with the abolition
of the democracy.

The requirement for guarantors evidenced by the law of 337-336BC and the cuyypapail
attached to a decree of 307/306BC may have been included as a consequence of the use of
fewer, larger contracts for the purposes of procuring these public works as opposed to use of
large numbers of very small contractsin the last part of the fifth century!®. The larger contracts
placed greater responsibilities upon contractors for the performance of which the community

would have wished to obtain assurance from guarantors.

If there was a law during the democracy requiring public works contractors to provide
guarantors, it may have applied only to public works strictly so called (i.e. where the works
concerned were solely for the purpose and use of the state and did not have any religious or
cultic purpose). A document dated to 360/350BC that describes itsdf as acvyypaemn for work
on the sanctuary of Apollo on Delos (Cat#A43) contained a specific requirement for guarantors:
Tov[g 8¢ Eyyunltag xabrotdval kata X: 0Eoypems (LL17-18). Two lines further on,
provision is made for the naopoioi to recover penalties for late completion of the work from the
contractor and his guarantors and “to do all other things in accordance with what is written in
the cuyypaon for other contractors and guarantors of works” (LL19-21). Partsch argued that
the suyypaon referred to here was a statute of the Delian administration'®® and certainly the
reference does seem to be to a document which applied generally to the collection of fines from
contractors for building works and their guarantors. It may have been acvyypooen) reating to
the execution of works on sanctuaries administered by the amphiktyons of Delos generally. Itis
possible that this provided not only for the enforcement of fines but also for contractors to
provide guarantors. If thisiscorrect, LL17-18 of Cat#A43 set out above would haveto be
interpreted as supplementing the cuyypae1) by stipulating the number of guarantors required,
just as the Athenian Grain Tax Law may have supplemented a general law requiring the
provision of guarantors by tax collectors, as discussed above!®”. Whether, as Partsch suggested,
thiscuyypaen was aDdian instrument can only be a matter of speculation, but if the theory of
the existence of a cuyypae1) dealing with contracts for work on the sanctuaries of Apollo on
Delosis correct, the conclusion must follow that these projects fell outside the scope of any

Athenian law that required all contractors for public buildings to provide guarantors.

195 As argued by Davis (1937:111-112) and Wittenburg (1986:1079).
1% partsch (1909:411).
197 31



Work on the sanctuaries of Delos may not have been the only building work falling outside the
scope of any general Athenian law. A record containing what are described as cuyypagat
relating to the construction of the so-called Portico of Philo at the sanctuary of Eleusis dated to
thethird quarter of the fourth century BC, almost contemporary with the law of 337/336BC for
the repair of the walls and harbour moles, indicates that the work was divided into five parts;
three parts were awarded to one contractor and each of the other two parts to one other
contractor. Notwithstanding apparently differing sizes in the scope of work awarded, one
guarantor appears to have been required for each of the three contracts (Cat#A22 LL28-34).
This suggests that the officials in charge had little or no discretion as to whether to ask for a

guarantor.

It also appears from this inscription that the procedures for the award of these contracts (and
therefore, probably, for the award of other contracts from this period for work on the sanctuary
at Eleusis'®®) may have involved a dikasterion of five hundred and one at some stagein the
procurement process. Perhaps the contracts were awarded in the presence of the dikasterion. It
is prabable therefore that the procedures described by the author of the Ath. Pol. for the award
of building contracts by the poletai did not apply to the award of contracts for work at the
sanctuary of Eleusis, and therefore that a separate instrument specific to the project at Eleusis
covered the award of contracts for that project®. It is possible that a requirement for guarantors
was contained in that instrument. Thework involved the formation of joints between the
stones, an important activity from the point of view of the structural stability of the portico. It
could have been for this reason that guarantors wererequired. If urgent repairs were necessary
because the contractor had not carried out the work properly, the guarantor could be called upon

to pay for them.
I ndependent Delos

We have no evidence which directly attests alaw requiring all those who entered into a contract
with Apollo, or with the city state of Delos, to provide guarantors. Asin Athens, therefore, the
most convenient way to approach the question of whether guarantors were always required from
those who entered into transactions with the Delian state or its gods is by examining the
evidence for each type of transaction separatdy.

Tax farming concessions

181G 112 1666, 1671, 1673, 1675, 1679, 1680 and 1681; two of these contracts (1675 and 1680) mention guarantors.
19 This would fit well with the comment in Rhodes (1972:124) that the involvement of the Council and the poletai in
projects such as these may have ceased after the middle of the fourth century BC.
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The accounts of the hieropoioi contain numerous entries recording amounts due and payments
recovered from guarantors of tax farming concessions, ferry boat franchises for crossings to
Rhenaia and Mykonos, and concessions for the operation of the boat haul on Delos. Regrettably

the evidence does not provide any answers to the questions | am investigating in this chapter.

Leases of the Sacred Estates

Thereis no evidence of leasing of public land on Delos. With regard to the sacred estates,
however, we can say with some confidence that guarantors were always provided. Thisis clear,
for example from the accounts of the hieropoioi for 250BC (1G X1,2 287A LL143-180), which
record the grant or renewal in that year of leases of all the estates then known to have belonged

to Apollo on Delos and Rhenela. In each case a guarantor was provided.

Even here, however, the position is not entirely free from doubt: when in 250BC the tenants of
Rhamnoi, Skitoneia, part of Charoneia and part of Chareteia all failed to renew their guarantors,
the estates were re-let to new tenants for whom no guarantors are recorded?®. It is possible that
since the leases were in their last year, the hieropoioi decided not to require the new tenants to
provide guarantors. However, this would be surprising, since the widespread failure to renew
may have been a sign of general financial problems, for example as aresult of a poor harvest?,
Other possible explanations are that the hieropoioi simply omitted to record the names of the
guarantors; or that the engraver made an error. Whatever the reason for this apparent anomaly, |
do not think it sufficient to compel us to depart from the very clear evidence that guarantors

were always provided by the tenants of the sacred estates.

This does not necessarily mean that the hieropoioi were legally obliged to aobtain guarantors.
However, as at Athens, the records reveal that wealthy tenants were, notwithstanding their
wealth, required to provide guarantors, which suggests either that there was a universal
requirement for guarantors, which gave the hieropoioi no discretion, or that even if the
hieropoioi had a discretion they never exercised it in practice. For example Hegesagoras son of
Anaximenes was tenant of Nikou Chorosin 278BC at arent of 271 drachmai. Hewas a
wealthy man; five years earlier he had stood as prodaneistes for aloan to the city of 24,971
drachmai (almost one hundred times the rent on Nikou Choros)??. Yet he provided a guarantor

for his tenancy.

Thisis not anisolated example. Kent took the view that most tenants bel onged to the moneyed
class. They were gentlemen farmers to whom the estate and its |ease meant not the opportunity

200 Car#B17 LL136-140.
201 All these estates supported vines and, possibly, grain: Reger (1994:193-194).
221G X1,2 162A L7 and 158B LL10-12.
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to earn alivelihood but an opportunity to invest capital. He supported his view by noting
evidence that mentions slaves being sold by the hieropoioi to recover unpaid rent. This, Kent
argued, indicated that the estates were worked largdly, if not wholly, by slave labour?®, | am
not sure that this evidence supports Kent's conclusion. The fact that a tenant owned slaves does
not necessarily mean that he was a wealthy investor. Kent also argued that the large number of
tenants of the temple estates who are known to have had leading roles in public affairs at Delos,
and the large number who served as guarantors of contracts and whose credit was good for loans
of considerable size, showed that for the most part the tenants were men of high social standing
and considerable wealth®4, But Kent did not identify the tenants he was referring to here, nor
did he say what criteria he used to identify a tenant who was “of high social standing and
considerable wealth”.

Vial, followed by Pernin, was more cautious. She argued that in reality we have no idea about
the number of tenants who could be classified as rich, noting that whilst, with the exception of
the period 240-220BC, we know who most of the tenants were, we know relatively little about
who were the holders of official posts such as the choregoi (whom Vial was prepared to classify
as wealthy if they held that office at least twice)?®. Pernin estimates that rich tenants
represented about 10% of the total tenants of the estates®.

Hennig pointed out the difficulties in making an assessment of whether the holding of a
particular office or the proposal of a decree by a particular individual meant that he was a man
of wealth or influence®”. Hennig adopted the view that holding office as archon, hieropoios or
tamias was an indication that the person concerned bel onged to the upper strata of Ddian
society. However, he stressed that this was not an inflexible rule and that there might be other
indications of such status (for example acting as a prodaneistes or as an ambassador to another
city-state). Even Hennig's approach is however opento criticism. Vial has shown that it is
likely that archons were chosen by lot on Delos during the third century BC and that only at the
turn of the second century did the method of their sdection change to election by vote from
among the wealthier levels of Delian society?®. This suggests that, during the third century at

least, being an archon was not necessarily an indication of wealth or influence.

In order to develop appropriate criteria for an analysis of the numbers of wealthy tenants who

nevertheless provided guarantors, | start by adopting the criteria that Vial used for determining

28 Cat#B32 L34; Kent (1948:280).

204 K ent (1948:320).

25Vid (1985:335).

206 Pernin (2014:231).

207 Hennig (1983:462-463). Although Hennig' s comments were made in rel ation to the tenants of the sacred houses
of Apdllo, they apply equally to tenants of the sacred estates.

28 Vid (1985:190).
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whether a person belonged to “la couche la plus riche de la population délienne.” In her view,
anyone who agreed to act as prodaneistes in relation to a loan taken out by the city, and anyone
who agreed to act as guarantor for a prodanei stes, belonged to this class®®. To these people, |
have added those who borrowed 1200 drachmai or more from Apollo; according to Vial, these
were among the richest citizens as they had to provide real property as security for the loan?©. |
have also added the hieropoioi, who, Vial concluded, came from the richest section of the
Delian population?'?, and the treasurers of the city, who were probably required to possess a
particular level of wealth in order to hold office?’2. My criteria necessarily have to be treated
with caution. For example, the accounts of the hieropoioi for 250BC record that Timesidemos,
the tenant of the estate of Charoneia, provided no fewer than eight guarantors?®. As Kent
commented, confidence in his reliability was justifiably small, since Timesidemos failed to pay
therent in full that year?*. Inthe sameyear heforfeited the |ease because he was unable to
provide guarantors?®. Y et Timesidemos was once a wealthy man — he was prodaneistes in
282BC for aloan to the city of 24,975 drachmai?®. We do not know how common it was for
men to suffer a fate similar to that of Timesidemos. On the other hand, there are many
examples of families that continued to be wealthy over alengthy period of time?’. This
encourages reliance upon the criteria | have used, albeit tempered with a certain amount of
caution, particularly having regard to the further problem that has to be born in mind that the
identification of individuals as members of wealthy families may not be one hundred percent
rliable, even where the patronymic of the individual concerned is known, particularly if his

name was one commonly found on Del0s?8.

For the period up to 250BC we know of forty-two tenants who provided guarantors and we have
further information about twenty-nine of them and their families. Aswill be seen from
Appendix A, these twenty-nine families produce six hieropoioi, nine prodaneistai, two
anadochoi, one treasurer and three borrowers of a sum of 1200 drachmai or more. Applying
the criteria set out above, ten of the tenants could be regarded as wesalthy or of wealthy families.
Y et the wealth of the tenant appears to have made no difference to whether a guarantor was
provided, suggesting that there was indeed a rule that required it or that, if the hieropoioi had a

discretion, they never exercised it.

29 \/jgl (1985:357).

20Vid (1985:372).

21 Via (1985:191). The hieropoioi were elected (Via (1985:187)). The considerable time required by the office and
its heavy responsibilities meant that only the wealthier Delians put themsel ves up for election.

22 Via (1985):212 argued this on the basis that, from 246BC, treasurers were required from the fact of their office to
stand as prodaneistai for |oans made to the city.

231G X1,2 287A LL27-29.

214 Kent (1939:239).

215 Car#B17 L138.

261G X1,2 158B LL6-7.

217 Asiis evident from the family trees constructed by Vial (1985).

218 Hennig (1983:458).
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It is probable, however, that there was actually a requirement for guarantors and that this was
contained in the so called‘tepa. cuyypaen (Cat#B32). In the accounts of independent Delos,
ovyypaen usualy means a document in which an agreement is recorded, such as abuilding
contract or aloan document; when the accounts recorded the purchase of whitened boards “for
the contracts’ (taig ovyypaedls), they must surely have been for recording single contracts
governing specific transactions. Where references to legal authority or powers are required, the
accounts often use the noun yfe1opLa, the verb yneilopat and less often the noun vopog,
usually in theintroductory words to a section of the accounts that records the award of building
contracts or the grant of loans pursuant to the legal authority referred to. Sometimes, however,
the word cuyypaen (usualy in the plural) is used in this context as well, often in conjunction
with the references to yneiopoata or vopot. An exampleis |G Xl1,2 156A L22ff, wherethe
hieropoioi record that they have awarded works ((pyo) kotd WYheiopHa Tob 1oL Kol
KOTO oLYYpueas. Heretheterm cvyypagai may be referring to documents setting out
regulations or rules governing several transactions (in our example, a number of building
contracts) of which records follow in the accounts (as in our example) or are appended to the
ovyypaoen itself (asin Cat#B33 B LL6-11) . The'tepa ovyypae], however, appearsto bea
slightly different sort of document. It was of a more general nature than other cuyypoagat and
set out rules applicable to all leases of the sacred estates rather than to, for example, a specific
building project?’®. It is possible that it was drawn up by the hieropoioi in consultation with the
Council and formally approved by the Council and the assembly so as to giveit the force of

law2

Cat#B32 does not describe itsef asthe‘tepa cvyypaen. Thereare, however, two entriesin the
accounts of 250BC which suggest that it has rightly been given this name by scholars. In the
first entry, the hieropoioi record that they re-let the estate of Rhamnoi, ob ka616tdvTog
ZEVOUNOOVS TOVG £YYVOLG KATA TNV lepdv cvyypoaenyv. Inthesecond, they record that
they “ granted leases of the sacred lands for ten years in accordance with the‘tepa
ovyYpaen’?. These entries concern the provision of guarantors and the granting of leases,
which are precisely the kinds of matter addressed by the document that has survived as ID 503.
It seems reasonabl e to conclude from this that the references in the accounts to the

epa ovyypaen arelikely to beto that document??2,

219 Pernin (2014:490).

220 Ziebarth (1926:108-109) believed that it came about through a decision of the Council and People of Delos. Kent
(1948:267) suggested that the hieropoioi or possibly the Delian Council drew it up.

2! Ca#B17 LL136 and 142-143.

222 Pernin (2014:490).
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Although the surviving parts of theiepd. cuyypae1) do not contain a specific requirement that
the tenants of the sacred estates must provide guarantors, it is highly probable that it did contain
such a provision??. There are anumber of reasons for this. Firgtly, the best preserved section
of the document, LL30-51, concerned the steps that the hieropoioi were required to take against
tenants who did not pay therent. There are numerous references to guarantors here. Secondly,
there are references to guarantors earlier on in the document in connection with the provisions
that applied in the event of the death of the tenant. These werefollowed by rules that cameinto
play if aguarantor died. Thirdly, the entries following the second of the referencesto the

epa. ovyypae) in the accounts of 250BC referred to above consisted of alist of the tenants
who had been granted leases of the sacred estates in accordance with the'tepa. cuyypoen.
Their guarantors are named in every case. Further, these same accounts show that when a
tenant who had been awarded a lease failed to provide guarantors, the lease was cancelled and
awarded to a different person who did provide guarantors®*. In the case of |eases of sacred
houses, as we shall see??, the original tenant was obliged to make good the differenceif the rent
under the new lease was less than the rent under the original lease. We have no direct evidence
of this happening in the case of the sacred estates®®, but it seems likely that the samerule
applied, suggesting that the failure to provide guarantors had been a violation of the

epa. ovyypaen for which compensation would be payable to the god. Fourthly, the first of
the references to the'iepa. ouyypaen in the accounts of 250BC referred to above indicates that
it was also probably arequirement of the‘tepa cvyypaen that the tenant must renew his
guarantors every year??’. |f thelepa cvyypaen contained an obligation to renew, it almost
certainly contained an obligation to provide guarantorsin thefirst place.

Theincome from the sacred estates represented the greater part of the income derived by the
god from the sanctuary’s assets. If the‘tepa ouyypoaen did oblige the tenants to provide
guarantors, it may well have been because of the importance of this income to the god and

hence to the Delian community as awhole.

223 K ent (1948:274-276) took the view that such arequirement had appeared in the missing first ten lines of the
inscription. Pernin (2014:225 and 490) thinksthe provision wasin LL9-10.

24 Car#B17 LL145-146 — Lyses son of Simiswas granted alease of Kerameion in 250BC but failed to provide
guarantors and the hieropoioi therefore re-let the estate at the samerent (250 drs) to Eudikos son of Philitides, who
provided two guarantors; IG X1,2 287A L153 —in the same year, Kynthiades was granted a lease of Rhamnoi but
failed to provide guarantors and the hieropoioi therefore re-let the estate a the same rent (553 drs) to Parmiskos son
of Diodotos, who provided two guarantors.

225 n54,

2% |n the examples we have, the estate was re-let at the same rent (see footnote 224).

27 Ca#B17 L136: this must be areference to afailure to renew guarantors for an existing lease rather than afailure
to provide guarantors a the start of a new lease: the grant of the new lease of Rhamnoai isrecorded in LL153-155 of
these same accounts. More examples of re-letting of leases following failure by the sitting tenant to renew can be
found in LL137-140 of thisinscription and in the accounts of 207BC (Ca#B22 LL102-106). See Kent (1948:274
note 97).

50



The‘tepa ovyypaen probably cameinto effect in either 300BC or 290BC?%. The question
therefore arises whether the hieropoioi had also been under an obligation to obtain guarantors
for leases they granted before this date. Accounts dated to about 304BC recorded tenants of
estates who owed rent and their guarantors aseyyeypopLREVOL KOTO THV GLYYPUOT V.
Tréheux argued that this must be areference to a general ordinance and that this was a
ovyypaen promulgated by the Athenian amphiktyons®®. What this cuyypaen stated is not
known. From the reference in the accounts of 304BC just mentioned, it must have contained
provisions regarding the recovery of unpaid rent from the tenants of Apollo’s estates and their
guarantors. Kent thought that it also included a requirement that tenants provide guarantors,
although he conceded that there was no direct evidence for it Fragmentary accounts dated to
the last decade of the fourth century BC record the re-letting of an estate after the tenant had
failed to renew his guarantor?2. The amphiktyonic cuyypae1) may therefore have obliged the
tenant to renew his guarantors, and this in turn suggests that the tenant may also have been
obliged to provide guarantors from the very beginning of the lease. Again, however, thereis no

direct evidencefor this.

Thereisin any event some doubt about the extent to which any amphiktyonic rules still applied
after independence. The evidence of the inscriptions from the start of the period of
independence to 300BC, the earliest date when it is likely that thetepa cvyypaer| came into
effect, shows that there were guarantors and that there were attempts (not wholly successful) to
recover from defaulting tenants™:. In one year payment of a proportion of the rents was
postponed to the following year?4. Tréheux was of the view that the hieropoioi continued to
work to the amphiktyonic cuyypaer| after independence?®®. However, the differencesin the
lengths of the leases granted by the hieropoioi in the years following independence caused Kent
to argue that during those years * neither the hieropoioi nor the lessees felt any particular need
for rigid regulations’, although, in Kent’s view, the hieropoioi did require lessees to furnish
guarantors “who were supposed to pay the rent if the lessee were to default.”*® Reger argued
that the irregularity of rental levels during this period strongly militated against the view that the

228 300BC: Durrbach (1919:177-178); Ziebarth (1926:109); Tréheux (1944-45:289-95); Reger (1994:281-283);
Pernin (2014:179). 290BC: Kent (1948:282-285). The arguments seem to me on balance to favour 300BC.

29 Ca#B2 B L74.

230 Tréheux (1944-45:293).

21 K ent (1948:260).

232 Ca#B1 L5 with Durrbach (1911:26).

233 More detail on pp147-148.

24 |G X1,2 142 LL1-4 with Tréheux (1944-45:284-289).

235 Tréheux (1944-45:293).

23 K ent (1948:260 and 266).
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regulations covering estate rentals during the amphiktyonic period continued in forcein 314BC
without a break.?*

One possible scenario may have been that the hieropoioi were seeking to enforce those parts of
the amphiktyonic cuyypae™| they considered should be enforced. This may well have been
resisted by the tenants and their guarantors, who may have argued that the amphiktyonic
ovyypae™ no longer applied at all. Only theintroduction of thelepa. cuvyypaer would then

have regularised the position.

L eases of the sacred houses

When compared with the sacred estates, there is much less evidence regarding whether it was
the norm for tenants of the sacred houses on Delos to provide guarantors. However, it does
seem to have been the case. As Hennig noted, only four accounts from the period of Delian
independence have survived which actually record the grant of leases of sacred houses?®. The
first two, dated to the 260’ s and to 257BC respectively, are far from complete, but the entriesin
the surviving parts take the form of a description of the property, the name of the tenant, the rent
and the name or names of the guarantors. A guarantor appears to have been recorded in every
case, although caution is necessary because many parts of the texts are restored®°. The fourth of
the accounts, dated to 192BC, is the most detailed. 1t iswell preserved and in every case gives
the name of the property, the name of the tenant, the rent and the name of the guarantor?+,
However, the third of the accounts, dated to 207BC, merdly lists the names of the properties, the
names of the tenants and the rent; thereis no reference to any guarantors***. Hennig noted that

thisis“surprising” but offered no explanation?2,

The possibility cannot beruled out that, for some reason, in 207BC the hieropoioi did not ask
for guarantors. If so, however, it appears to have been the exception. The other three accounts
suggest that the hieropoioi would usually require guarantors. It seems more likely that the
absence of any record of guarantors in 207BC was merely an oversight in record keeping on the
part hieropoioi. Thisis suggested by the fact that one of the tenants, Pherekleides, who was
granted a lease that year isrecorded in alist of tenants owing rent in the same year for the
property that he had leased (the andrones). Thelist isintroduced by the words**3: xail 01de

237 Reger (1994:218).

238 Hennig (1983:444).

29|G X1,2 268 LL8-16; 226A LL11-22.
20 Ca#B26 LL1-31.

21 Car#B22 LL94-99.

22 Hennig (1983:447).

23D 366A LL95, 130 and D LL26-27.
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TAOV TG 1€p0g O1Kiag piodmoapévov opeiiovot kail ot Eyyvor This suggests that
Pherekleides had provided a guarantor but that the hieropoioi had omitted to record it at the

time.

The view that it was the usual practicefor the tenants of the sacred houses to provide guarantors
derives further support from the words used in the accounts themselves. Words such as those
which introduced the list of tenants owing rent in the accounts of 207BC (01de TOV T0G ‘1€pag
oKiag pobmoapEvev 0eiAovot Kal ot £yyvot: or similar) appear in many other
accounts of the hieropoioi. For example, in 279BC, the hieropoioi prefaced a list of tenants of
the sacred houses who have not paid their rent with the phrase: 0i6e &volxio ob [te]nKacty
........ , GALO O@gi[Aovot] Tl Bedt abtol Kal ol &yyvntai->** Similar words appear in
the accounts of 274BC?%. Sometimes, notwithstanding the wording of the introduction, the
names of the guarantors were not actually included in thelist on the stone, suggesting that the
words have now become essentially formulaic. Nevertheless, the underlying assumption of the

wordsisthat all the tenants will have provided guarantors; it was standard practice.

That it was standard practice is also supported by the fact that the records reveal that there were
wealthy tenants of the sacred houses who neverthel ess provided guarantors, as was the case with
the sacred estates. Molinier claimed to identify a number of tenants who were important
persons. Several, he argued, were choregoi and possessed a large fortune**. However, my
criteria for the measurement of weelth are different from those used by Malinier; for instance, |
have not included choregoi, on the basis that Vial concluded from the numbers of choregoi
required each year that the minimum wealth qualification cannot have been very high?+.
Particular difficultiesinidentifying wealthy tenants of sacred houses are, as Hennig pointed out,
created by the fact that, often, a tenant might be named without a patronymic®®. Nevertheless,
applying my own criteria of wealth?*, there are examples of tenants of sacred houses who were
wealthy or from wealthy families but who provided guarantors. For example, Apollodoros son
of Amnos, tenant of one of the Xylonesin 192BC (1D 400 LL18-19), may according to Hennig
and Vial previously have been hieropoios?®°. Y et Apollodoros provided a guarantor for the rent

on the sacred house. Although the evidence regarding the tenants of the sacred houses is less

244 Cat#B10 D LL57-62.

5 Ca#B13 B L93.

26 Molinier (1914:37).

27Vid (1985:359).

28 Hennig (1983:458).

249 See pp47-48.

20 Hennig (1983:477) gives adate of 210 or 206BC; Vial (1983:35) 196BC.
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extensive than that for the sacred estates, it does seem that the example of Apollodoros was not

an isolated one?t.

Malinier was of the view that the tenants of the sacred houses were actually obliged to provide
guarantors®?. Hennig regarded them as essential for the coming into effect and continuation of
the leases®™3. The evidence suggests that they were probably correct. Firstly, as Molinier and
Hennig both pointed out, if the tenant did not provide guarantors at the beginning of the lease,
the lease was terminated and the house re-1et?**. Molinier gave an example of this from the
accounts of 192BC, which have already been mentioned above. A total of 16 properties were
let; the hieropoioi record that one of these (fifteenth in the list) was originally leased to Demeas
son of Silenos at arent of 50 drachmai; Demess failed to provide guarantors and the property
was therefore re-let to another tenant, who did provide a guarantor but paid alower rent.

Demeas was recorded as owing the shortfal |2,

Moalinier also argued that, as with the tenants of the sacred estates, the tenants of the sacred
houses were obliged to renew their guarantors annually and that failure to renew meant that the
lease would be cancelled and awarded to a new tenant. In support of this view, Molinier
referred to among other evidence the accounts of 189BC. Theserecorded that the hieropoioi re-
let the andrones after Agatharchos had failed to provide guarantors. Malinier pointed out that

this occurred three yearsin to a five year lease®®.

Hennig, on the other hand, did not believe that there was a requirement on the tenants of the
sacred houses to renew their guarantors annually. He argued that such a requirement, whilst it
may have been essential and unavoidablefor the leases of the sacred estates, cannot in general
have been in the interests of the administration of the temple. It was not always easy for tenants
to find guarantors. In the case of the sacred houses the rents were considerably lower and the
term of the leases was half that which applied to the sacred lands. Hennig believed that it was
more likely that the guarantors were permitted to limit their liability in time and that if a
guarantee expired without being replaced, the lease would come to an end. This explains why,
in the exampl e cited by Moliner, Agatharchos had to provide guarantors three yearsinto the
term of his lease?’.

21 Another example: Phokion son of Kleokritos, tenant of the house that formerly belonged to Proklesin 192BC (1D
400 L29) was treasurer in 184BC (ID 442A L11) and, possibly, hieropoiosin 172BC (ID 461 LL56 and 74); Hennig
(1983:495); Vid (1984:353-354).

22 Molinier (1914:37).

23 Hennig (1983:448).

24 Molinier (1914:58); Hennig (1983:448).

25 Cat#B17 LL24-27; Durrbach (1911:81-82); Molinier (1914:60) and Hennig (1983:455).

26 Cat#B27 LL53-55; Malinier (1914:64-65).

27 Hennig (1983:451).



In my opinion, Malinier’s view isto be preferred. Hennig failed to recognise the importance to
the temple of the requirement to renew the guarantors. It provided the hieropoioi with a means
of checking the tenant’ s continuing ability to perform his obligations under the lease and served
as an early warning bell of potential problems thus enabling the hieropoioi to avoid an actual
payment default by cancelling the lease for non-renewal of guarantors and granting a new lease
to a different tenant 8. However, irrespective of whether Molinier or Hennig is correct, the
important point is that the records of the failure to replace guarantors during the term of the
lease suggest that there may well have been an obligation upon the tenants of the sacred houses

to provide guarantors.

Although this evidence points towards the existence of an enactment requiring guarantors for
the sacred houses, no regulation equivalent to the'tepa. cuyypaen has survived in relation to
theleasing of these properties. Thereis areferenceto acvyypoaen in the accounts of 257BC,
whereit is recorded: [avepicboapey 0¢ TAG 1Epds O1KIAG ... Kol o1de KotTa
ovyyplaenyv eptodnoato.” This sentence has been extensively restored. Nevertheless the
restoration of Guyypa@TVv does seem, as Hennig thought, reliable?®. Molinier was of the view
that this was areference to a set of regulations analogous to the'tepa

ouyypue™ but applicable specifically to the leasing of the sacred houses®. Ziebarth believed
that this was incorrect and Hennig too considered the evidence insufficient to permit such a
conclusion.??> However, most of the evidence reviewed above tends to indicate that there was a
rule that the tenants of the sacred houses were required to provide guarantors. Whether such a
rule was found in acuyypaen, a ynelopa or a vopog isimpossible to say but, based upon the
paralld of the sacred estates the likelihood is that it was contained in acvyypaen and it is
distinctly possible that the cuyypae| in the inscription just mentioned may have been a

ovyypae1 which was the equivalent for the sacred houses to the‘tepa. cuyypaen.

When compared with the income derived by Apollo from the sacred estates, the income from
the leasing of the sacred houses was very small. Y et guarantors were still required. It is hard to
explain this other than in terms of the importance of the income, however small it may have
been, to the god.

Loans to individuals

28 |f the new rent was less than the old rent there would till have been aloss, but not as great as it would have been
if the tenant had defaulted in payment of the rent before the estate was repossessed and then re-let by the hieropoioi.
If the new rent was the same as the old, there would be no loss.

29 Cat#B16 L11.

260 Hennig (1983:442).

%1 Molinier (1914:41).

262 Ziebarth (1926:88); Hennig (1983:442-443).
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Here the evidence from Delos is much more extensive than that from Athens. In the Delian
accounts, the surviving records of the grant of loans by the sanctuary to individuals usually
record the name of the borrower, the amount of the loan, the names of the guarantors and the
name of the person with whom the cuyypaen relating to the loan was deposited. There appear
to be only four grants where no guarantor was mentioned. These omissions may perhaps be
explained as an oversight; alternatively it is possible that the guarantors may have been named
inthecvyypagai that wereidentified in the record of the grant of the loans concerned?:,

In addition, it appears to have been normal practice for the borrower to provide not only
guarantors but also security over land and the borrower’s other possessions. The provision of
such security is found without exception in all the records of the grant of loans that have
survived. This cautious approach may reflect the great importance the Delians attributed to the

prosperity of the sanctuary and their economic dependence on it.

That it was normal practice for borrowers to provide guarantorsisreflected in the fact that, as
with the tenants of the sacred estates and the sacred houses, we find wealthy persons among the
borrowers who neverthel ess provided guarantors. For example, Autokles son of Teleson
borrowed 600 drachmai in 250BC (I1G X1,2 287A LL126-129). He came from a family that
produced two prodaneistai (his uncle, Demeas son of Autokles (1G X1,2 203A LL75 and 78),
and his brother, Diogenes son of Teleson (ID 354 L12)), one hieropoios (his brother, Diogenes
son of Teleson (ID 316 L2)) and one treasurer (his cousin, Antigonos son of Demeas (1D 355
L5)). Alsoin250BC, Diaktorides son of Theorylos borrowed 400 drachmai (1G XI1,2 287A
LL129-131). Hewasahieropoiosin 247BC (1G X1,2 287D L11 and ID 290 L142), his father
(Theorylos son of Diaktorides) was a prodaneistes in 269BC (1G X1,2 203A L75), his brother,
Kallisthenes, had been an anadochos with one other for aloan of 2,400 drachmai in 269BC (IG
X1,2 203A L75) and another Kallisthenes son of Theorylos (who, Vial argues, belonged to the
same family?*) had been a hieropoios in 298BC and a prodaneistesin 282BC (I1G X1,2 148 L2
and 158B LL14-15). Both Autokles and Diaktorides provided guarantors notwithstanding their
considerable wealth and the relatively modest amounts of the |oans.

263 Records of the grant of loans areto be found in Cat#B17 LL126-131; Cat#B18 LL1-35; ID 290 LL131-135; 298A
LL185-195; 342A LL1-9; B LL10-19; 362B LL3-20; 363 LL36-47; 365 LL16-22; 371A LL45-50 (loansrecordedin
LL48-49 and 49-50 do not appear to have included guarantors but the other loan recorded in this inscription (LL46-
48) named the guarantors and identified the relevant cuyypaen; the omissionsin LL48-50 may therefore have been
an oversight); 372A LL118-134 (no cuyypoeali identified); 396A LL37-55; 406B LL1-54 (the loan recorded in
LL52-54 does not appear to have included a guarantor but identified the cuyypaen which covered the loan and may
have named the guarantors); 407 LL22-43 (the |oan recorded in L42 mentioned guarantors but did not name them and
the loan recorded in L43 does not appear to have included guarantors; however, in LL22 and 38 there appear to have
been references to suyypagai that covered al theloans listed in this part of the inscription and may have named the
guarantors).

24 Vid (1983:290).

56



Again as with the tenants of the sacred houses who had not paid rent, the hieropoioi recorded
the names of borrowers who had not paid interest. Often alist isintroduced by words such as
Kal 0ide ToKove Opeilovot kal £yyvol®®. Sometimes the guarantors are not named but
the assumption underlying these words is that all borrowers provided guarantors. From the last
quarter of the third century an entry sometimes appears in the accounts stating for example: €1
d& TIveg OPEILOVTEG TOKOLG TOV ‘1EPOV APYLPIOL UT) GTOdEdMKAGLY, EYYPAPOUEV O
eeihovtac abTovg Kal tovg Eyybovs. Hereagain the underlying assumption is that

guarantors were always provided®®.

Despite the fact that it appears to have been normal practice for borrowers from the god to
provide guarantors, there is no direct evidence from which we can definitely conclude that this
was because there was a legal obligation upon borrowers to do so and upon the hieropoioi to
requirethem. No vopog, ynoeiope or cuyypaer) concerning the grant of loans by the temple
of Apollo has survived®®’. The accounts for 281BC speak of the hieropoioi lending money from
theepov apyvpiov xata tov vopov, Regrettably, however, thelines that follow aretoo
mutilated to enable us to know whether the borrowers provided guarantors. Vial noted that the
assembly would decide the amounts that the sacred treasury could lend to borrowers, citing the
accounts of 179BC in which the hieropoioi record that they withdrew 500 drachmai from a
particular jar for the purposes of a loan to Euboeus®™. It is possible that individual decrees of
the assembly authorising the grant of specific loans may have dealt with the requirement to

provide guarantors but we cannaot be sure.

Asto thereasons for including a requirement for guarantors, this can probably only be
explained on the basis of the importance to the god of the ability to obtain repayment of the

loans should this be necessary.

Building Contracts

In an entry in their accounts for 274BC, the hieropoioi record that they have awarded
(E&€dopev) works with the architect and the epimeletai kot Tov vopov. Theseintroductory

words are then followed by a list in which the work, the contractor and the price are given, but

%5 Cat#B14 D LL67-70; other examples: Cat#B16 LL23-27; I1G X1,2 287A L189; ID 291 fgt d LL21-28; 317 fgt a
LL6-12; 353B LL1-43; 363 LL56-73; 366A LL111-128; 369A LL19-35; 372A LL170-189; 407 LL44-45; 410bis
LL14-16; 439 fgt c LL28-36; 442A LL240-250; 444A LL40-51; 457 LL28-39.

266 |D 346A LL13-14; 366A L135; 369A L42; 376 L16.

%7 There are numerous references to cuyypagai but these are the individual contracts recording theterms of each
loan and deposited with athird party (see discussion on p49 of the different sensesin which the word suyypaen is
used in the Délian accounts).

268 Cat#B9 L74.

29 Via (1985:144) and Cat#B28 A LL71-72.
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there are no references to guarantors?”. Indeed there are many other lists in the accounts of the
hieropoioi recording the award of building contracts in which the works are described, the price
stated (usually) and the name of the contractor given, but guarantors are not mentioned?™.
When one compares this with the records of the grant of |eases of the sacred estates or the
sacred houses as well as the records of the grant of loans, the omission of any referenceto
guarantorsis surprising and might suggest that for these building contracts no guarantors were
provided. However, that thisis not necessarily the case is shown by two such entries for which
the actual contracts awarded have survived. For both these entries the contracts themselves
record the names of the guarantors?™. It appears, therefore, that the hieropoioi recorded the
award of building contracts in a different way from the grant of leases and (perhaps with a few

exceptions?) loans.

Nevertheless, it does appear from other records that guarantors were not always provided for
building contracts. For example, the accounts for 246BC contain along list of entries in which
the hieropoioi record the payments they made to contractors under their contracts. In each case
they briefly describe the works, name the contractor and give the agreed contract price before
going on to record payments of the instalments due under the contract. A total of twenty-nine
of these entries has survived on the stone. We can be certain that no guarantors were named in
twenty-four of the entries. In one entry we cannot be sure whether guarantors were mentioned
or not (although it is likely that none was named since there appears to have been insufficient
space on the stone). In four entries, however, the hieropoioi recorded that they made payment
of thefirst instalment after the contractor had provided guarantors (eyybovg katacficavtl)?™.

It could be argued that the absence of any reference to guarantors from twenty-four of the
entries does not necessarily mean there were none. They were simply recorded elsewhere, for
example in the contracts themselves. The reason why the guarantors appear in the four entries,
it could be argued, was that their names had not been recorded in their contracts. On the other
hand, the accounts of 246BC are (as are many other accounts recording payments to building

contractors) notable for their caution and defensiveness. In al but three of the twenty-nine

20 Ca#B13 A LL72-74.

27! For example Cat#B3 LL10-12, 17-18; 146A LL72-73; Cat#B5 A LL6-7 and 10-12; Ca#B8 LL52-57; Cat#B10 A
LL44-46 and 51-52.

272 Cat#B5 A LL6-7 records the award of a contract for the otpdpa of the temple of Apollo to Damasias of Paros; no
mention is made of either price or guarantors; Cat#B31 is a contract for the construction of the stpdpa of the temple
of Apalloin which the name of the contractor isthe same Damasias. In the contract the price is stated and his
guarantors are named (A LL24-25). Similarly, Cat#B10 A LL44-46 records the award of a contract for the
construction of fifteen coffers for the peristyle at the front of the temple of Apollo to Phaneas son of Kaikos and
Peisiboul os of Paros for the sum of 300 drachmai per coffer; Cat#B33 is a contract for coffer work. Face B records
the award of the work to Phaneas son of Kaikos and Peisiboul os of Paros at the rate of 300 drachmai per coffer.
Although the issue is not free from doubt, Holland and Davis (1934:71-72) were, | think, correct in arguing that the
same job is being referred to in both the accounts and the contract.

2713 See p56.

274 Cat#B19 LL192-194, 200-202, 215-217 and 218-220.
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entries, the hieropoioi carefully record that the last payment, and occasionally other payments as
well, was made on the instruction of the architect (kpyt1téktovog kerebovTog, or similar)?.
The purpose of these repeated references to the instructions of the architect is clear: it was to
protect the hieropoioi from any criticism (and possible suspicion of corruption) in reation to the
payments made. By the same token, one would expect the hieropoioi, if guarantors were
required, to mention specifically that the contractor had provided his guarantors when recording
the payment of thefirst instal ment in the accounts, even if the requirement for guarantors or the
names of the guarantors provided had been recorded elsewhere. However, in many of the
entries the hieropoioi do not do this*®. Oneis driven to the conclusion that if a guarantor was

not mentioned in this inscription, no guarantor was required?”.

In the light of this conclusion it seems unlikely that, when the hieropoioi recorded in their
accounts of 274 BC that they had awarded certain building contracts kata. Tov vopov and
then set out the names of the contractors and the prices?”, the vopog referred to included a
requirement that all building contractors had to provide guarantors (even if, in that instance,

guarantors were in fact provided and their names recorded elsewhere).

The only other reference to a vopLog in connection with the award of building contractsisina
building contract dated to 250BC. This provided that the contractor was to receive thefirst
payment when he had provided a guarantor acceptable to the hieropoioi and the epimeletai and
a0y pems xata TOV vOpove. Again, inthelight of the discussion above, it seems unlikely
that this vopog required that all building contractors had to provide guarantors before receiving
any payment (or thefirst instalment where the price was payable in instalments) under their
contracts. However, it may have provided ether (a) that if, in relation to a given project, a
building contractor was required to provide a guarantor, the guarantor had to be acceptable to
the hieropoioi and the epimeletai and 6.510ypewc (and the vopog may have specified what that
adjective meant), or (b) that if, in relation to a particular project, a building contractor was

275 |D 290 LL146, 147, 149, 150, 152, 154, 155, 158, 164, 168, 172, 178, 180, 182, 184, 185-186, 190, 194, 195, 197-
198, 202, 203, 204, 207-208, 210, 211, 214-215, 224, 225-226 233-234 and 239 (in the three cases which do not
mention architect’s instructions, the text where we would expect the reference to the architect’ sinstructions to appear
has not survived: LL 218, 220-221 and 228).

276 A very large number of other entriesin the accounts record payment of the first instalment to contractors without
mentioning that it was made only after the contractor had provided guarantors, e.g. Cat#B10 A L47; Cat#B14 A L79;
1D 366A L2; 443 Bb L141.

27 |t is possible that guarantors were required but that they did not have to be provided as a condition of receiving
payment and therefore the hieropoioi did not mention them in their accounts. However, this seems unlikely, firstly
becauseit would be inconsistent with what we know about the payment provisions of Delian building contracts,
which require require guarantors (see pp182-183) and secondly because, even if there was no express provision in the
contract making payment conditiona upon the contractor providing guarantors, one could still expect the hieropoioi
when recording payments made to the contractor also to record that the contractor had provided his guarantors.

278 Cat#B13 A LL72-74.

219 Cat#B35 LL20-23.
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required to provide a guarantor, he had to provide the guarantor before receiving any payment

under the contract.

If arequirement for guarantors was not laid down in a vopog, it is possible that it was contained
ina yhelopa or acvyypaen. Vial noted that the assembly decided upon the works to be
carried out to the temples and the properties of the god®°. An example is found in the accounts
of 246BC already discussed: [tdde E]pya EEESOUEV YNOLOAUEVOL TOV MOV HETE TOL
apYITEKTVOG Kol TAV Em[ue]in[td]v®:. Here we have seen that a guarantor was required
for only some of the contracts. It seemsunlikely, therefore, that the yfoiopo referred to
required the contractors to provide guarantors. Similar wording can be found, for example, in
the accounts for 282BC. Inthis caseit isfollowed by alist of awards of numerous contracts
stretching over several lines of well-preserved inscription but no guarantors are mentioned?®2,
However, as has already been seen, the absence of any mention of guarantors (or the failureto
name them) does not necessarily mean that there were none. So here the ynfjoiopo. may or may
not have required guarantors. In the accounts for 224BC, on the other hand, similar
introductory wording is followed by not only the award of the contract, but also by the
payments made under it; and the first payment is recorded as having been made only after the
contractor had provided guarantors®2. It is possible, therefore, that some yneiopata required
guarantors and others did not, depending upon the nature of the work involved. Regrettably, we

cannot draw any firm conclusions®4,

The earlier building accounts sometimes refer to contracts being awarded also in accordance
with acvyypaen. Anexampleisfound in the accounts of 297BC in which the hieropoioi
record that they have awarded contracts for work in the Asklepeion katd yfeiopa [ToL
MUOL KOl KATO GJuyYypaenV HETd TOV EM[UEAN]TOV KOl apy1TEKTOVOC?S. Similar
wording can be found in other accounts from thefirst half of the third century BC?¢. Some
refer to contracts being awarded bo K1PLKOG EV TNL Ayopal KOTO OLYYPUET|VZ or
simply kata cvyypaenv (without referenceto a yneiopa)?e. However, later accounts do
not refer to a cuyypaen when recording the award of building contracts, but only to a decree of
the people. As already discussed, some examples of cuyypagat for building works have

survived. The cuyypaoen for the construction of the otpdLo. for the temple of Apollo also

20 \/jal (1985:143).

81 Car#B19 L144.

22 Ca#B8 LL52ff.

23 Cat#B20 L70ff.

24 Other examples of building contracts authorised by ynoiopata: Cat#B10 A L44ff; IG X1,2 203A L79ff; ID
366A L1; and 443Bb LL139-140.

25 Ca#B5 B LL11-12.

26 |G X1,2 156A L22; Ca#B8 L52; Cat#B10 A L44; Cat#B9 L79.

A7 Ca#B3 LL11-12, 17-18; IG X1,2 146A L73.

28 Ca#B5 A LL7, 11 and 14.
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dated to 297BC, if correctly restored by Feyel, required the successful bidder to provide
guarantors within three days of the day upon which he is awarded the work?®. This suggests the
possibility that the requirement for guarantors came from the cuyypaoen) itsef. A part of the
ovyYpae™ needing no restoration makes the first payment conditional upon the contractor
having provided guarantors®®. This again suggests that the requirement for guarantors may

have come from the cuyypae™).

A ovyypoon such asthat just referred to differed considerably in content from the‘tepa
ovyypaoen discussed earlier. Thelatter was a general regulation governing al leases of the
sacred estates; the former a specific building contract for a particular project. Yet it may bethat
the process by which each cameinto existence was the same. Both may have been drawn up by
or under the direction of the Council and approved by the assembly?*. Both thus had the force

of law. Both required guarantors.

| have already mentioned the contract of 250BC in connection with the possibility that a vopog
may have required guarantors. This contract, like that of 297BC, said that the contractor was to
receive the first payment when he provided a guarantor®2. It may be, therefore, that here too the
requirement to provide a guarantor was laid down in the contract itsdf. If so, when the contract
stated that the guarantor had to be acceptable to the hieropoioi and the epimeletai and

a0y pems xata TOV vOpov, the vopog referred to stipulated that guarantors of building
contractors should be acceptable to the hieropoioi and the epimeletai and 6.E10ypews (i.e
alternative (a) on page 59). Such alaw would ensure that proper processes were put in place
every time a guarantor was required but, if my theory is correct, it would be ether the
ovyypae, drawn up by the hieropoioi, the epimeletai and the architect and approved by the
assembly or the yMeiopa authorising the project and the expenditure that stipulated the

requirement for guarantors for the contracts on that project.

It seems praobable, therefore, that on independent Del os the requirement for building contractors
to provide guarantors (unlike the requirement for tenants of the sacred estates and houses) was
stipulated on an ad hoc basis for particular projects, depending upon the extent and nature of the
work concerned, either in the yfpiopo that authorised the project or in the cuyypaen (or
ovyypapat). Thelatter may have been drawn up for the project by the hieropoioi, with help

from the architects and epimeletai. Here, therefore, the position seems to have been similar to

29 Car#B31 LL9-10 and Feyel (1941:161); asto the restoration, see p62 footnote 295.
20 Ca#B31 L12.

21 Via (1985:143-144); and see p49.

22 Ca#B35 LL20-23.
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that which prevailed in Athens of the fourth century BC in relation to building contracts for

sanctuaries (for example at Eleusis discussed above®®).

It is possible that on occasions the hieropoioi may have asked for an additional guarantor to
address the problem that could arise if the contractor, having been awarded a contract for certain
work, failed to provide guarantors acceptable to the hieropoioi. The evidence comes from the
contract for the construction of the stpdpa for the temple of Apollo dated to 297BC referred to
above. Therelevant lines are fragmentary. However, based upon are-reading of the stone by
Davisin 1933 and similar arrangements found at Thespiai?®*, Feyel proposed restorations which,
if correct, required bidders to provide an Eyyuntrg Tob yevdovg. Feyel described such a
guarantor asa“provisional” guarantor who was only obliged to guarantee the god against the
risk of irresponsible bidding. Three days later, the bidder was required to provide definitive
guarantors (called t1)g aAndsiog &yyvntdg inthisinscription). Upon provision of such
guarantors thegyyuntg tov yebdovg was released. But if the successful bidder failed to
providetflg aindsiog &yyvnrai, the works wereto be offered again to bidders, and if the
contract was let at a higher price, the hieropoioi were entitled to recover from the erstwhile
bidder and his guarantor the amount by which the contract price under the new contract
exceeded the contract price that would have been payable under the original contract, had it
proceeded®s.

Boiotia

For Boiotia, we have evidence only for leases of public and sacred land and building contracts.
I will start with the |eases.

Leases of Public and Sacred Land

A number of documents pertaining to the leasing of public and sacred land survive from
Thespiai from the last half of the third century BC. Of those that record in reasonably complete

293 p45
2% Discussed in more detail on pp65-66.

2% Car#B31 LL9-12 with Davis (1937:120-125) and Feyel (1941). Feyel’s restorations are based in part upon similar
legal practices found at Thespiai. In a comparative study such as my thesis, it is necessary to consider carefully
whether such restorations should be relied upon where practices in Delos and Thespiai are the very things being
compared. However, it seemsto methat Feyel’ srestorations fal within the category of “filling in the detail s’
outlined in my Introduction (pp26-27). It seems clear from the non-restored text as read by Davis that we are dealing
here with the use of guarantors to address the possibility of bids not being made in good faith. Accordingly it seems
to meto belegitimate to fill in the detail s and restore the text with the assistance of the terminology used in the
Thespianinscriptions. In my view, Feyel’ sinterpretation is certainly to be preferred to that of Velissaropoul os-
Karakostas (2011:11 376-378), which does not take into account the re-reading of the text by Davis and involves a
rather complicated explanation based upon the possibility that a successful bidder might be accused of puttingin a
false bid and and that rival bidders might commence a dixn yebvdovg against him.
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form the grant of leases all except one show that guarantors were provided®®. In one casg, a
tenant who leased land for as little as 6 drachmai per annum nevertheless provided a guarantor.
Therewerethree other cases where tenants who leased land at arent of 8, 12 and 13 drachmai

respectively all provided guarantors®’.

The one exception is a document (Cat#C8) which records the leasing of lands purchased with
money received from King Ptolemy and Queen Arsinoe. The names of the tenants, the rents
and the durations of the leases are recorded, but thereis no reference to guarantors
notwithstanding therelatively high rents (1451 drachmai in one case, 250 drachmai 1 obolosin
the other). It is possible that the guarantors may have been recorded in another part of the
inscription which has not survived. However, thisisin stark contrast to the other Thespian
records which include guarantors as well as the tenants and therent, all in the same place.
Although the possibility cannot be excluded that there may have been special reasons for the
absence of guarantors from this inscription (for example the source of the monies may have
meant that the leases fell outside the terms of any law requiring guarantors), the evidence of this
inscription prima facie suggests that there was no law in Thespiai at this time that placed an

obligation on the officials to obtain guarantors.

This view is supported by the fact that where guarantors were provided, this reflected a specific

requirement to do so*®

found in documents, described as tpoppnoets (in dialect:
npdpperoetc)®®, which set out the terms and conditions upon which leases of public or sacred
lands were granted®®. There would be no need for such a specific requirement if there was a

law that already provided it.

The popprioig found in Cat#C1 LL5-7 required a maximum of two guarantors®™, approved by
the katoptai. The tpdppnoig in Cat#C2 LL5-7 contained a similar provision®®. Here,

2% | Thesp 47; 50; 54 LL12-13 and 37-59; 55 LL29-31; 56 LL15-50. All these lists of leases are very similar in
content to many of the documents recording the grant of leases at Athens and Delos.

27 | Thesp 56 LL39-41 (6 drs); 56 LL45-47 (8 drs); 56 LL28-29 (12 drs); 47 L11 (13 drs).

2% See Ca#Cl LL6-7, Cat#C2 LL5-7, Cat#C3 L13 and Cat#C6 L 16.

2% Buck (1998:25 and 153).

300 That this was their purpose can be seen from a document recording the renewa of leases, which providesthat the
renewals were granted upon the same terms as the former leases: kdt tav mpdppeicty

Kaf” v k1 10 npdTepov peptodmddn (Cat#C7 LL5-6). Six npoppnioets have survived but none of themis
complete: IThesp 44 (the lines identifying the land concerned have not survived); 48 (concerning the leasing of
sacred land of Herakles and the Nymphaion); 53 (concerning the leasing of public land a Drymaoi), 54 (concerning
the leasing of lands bel onging to the Muses and to Hermes) and 55 (two poppmioetlg  concerning the leasing of lands
bel onging to the Muses) (Cat#C1-6).

301 Haussoullier (1898:362) followed by Partsch (1909:118-120), Plassart (1935:345), Roesch (1982:394) and Pernin
(2014:103) asserted that mpootdtag in IThesp 48 and 44 meant “guarantor”. Colin (1897:564) commenting on what
isnow IThesp 56 also thought that, there, tpoctdtatl wereidentica with £yyvot. On the other hand, Foucart
(1885:414) followed by Velissaropoul os-Karakostas (2011:11 81 n.29) argued that tpoctdtag in what isnow IThesp
48 referred to an official who looked after the interests of the temple; Dittenberger (in IG VII) suggested that he was
apublic official who controlled the leases of thetemple. The views advanced by Colin, Haussoullier, Partsch,
Plassart, Roesch and Pernin are confirmed by IThesp 47 (first published by Plassart in 1935) where both £yyvog and
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however, it was stated that the guarantors were to be approved by the dpyd. responsible under
the tpoppnioic for granting the leases™®. Both these tpoppnoetg also provided that if the
tenant, having gone onto possession, failed to provide guarantors from the beginning, the
officials were to resume possession and to repeat the tender process, and, if the amount of the
new rent was less than the original rent, they were to write the tenant’ s name on a whitened
board for the amount of the shortfall plus a penalty of the hemiolion (Cat#C1 LL9-12 and
Cat#C2 LL9-11))**. The accounts of the hieropoioi on indegpendent Delos show that the same
applied in relation to the sacred houses and, probably, the sacred estates on Delos™®.

Under these tpoppricelc, the tenant’s payment obligations if he failed to provide guarantors
and thus forfeited the lease were not guaranteed by anyone®®. This could leave the god exposed
if the tenant, having failed to provide guarantors, then failed to pay any shortfall in rent and its
attendant penalty. Indeed, the very reason why a tenant may be unable to provide guarantors
might be that he did not have the means to pay the rent and no one was therefore prepared to
stand as his guarantor. In such acaseit is probable that the tenant would also not be able to pay
the shortfall in the rent and the penalty.

npo (abbreviation for mpoctdtac) areusedin alist of guarantors. The term mpoctdtag isalso found a Thespiai
and elsewhere in documents recording the manumission of daves. In these documents, ntpoctdtng has the meaning
“legal representative”, “ protector”, “backer” or “patron” (Partsch (1909:344 note); Darmezin (1999:222)). However,
npoctdng isused inthe sense of “&yyvog” inalaw of Lokris dated to between 500 and 450BC regarding its colony
at Naupaktos (IG I1X 12 3 718). Thelaw provided that legal proceedings between a citizen of Lokris and a citizen of
the colony had to take place at Opus and that in such proceedings each party had to provide a guarantor

(npootdtuv xatacticat) tothe other.

302 The restorations, by Roesch, in these lines in both inscriptions seem reasonably secure.

308 Feyel (1936b:408 n.2) suggested that the katoptai performed all the functions of the apyd in Cat#C1 and that the
katoptai were also the officials who comprised the apyd in Cat#C2. However, the view of Roesch (1965:188-189)
that in Cat#C2 the apyd did not consist of katoptai but was aboard of threeindividuas plus a secretary named in
LL3-4 of that inscription seems to me to be more likely (there were normally only two katoptai). Similarly it seems
more likely that in Cat#C1 the katoptai only had the function of approving the guarantors and that the other functions
were performed by the apyd whose members were named earlier in the inscription in lines that have not survived.
The function of the katoptai was to examine accounts rendered by officials. It can be argued that whilst such a
function is consistent with the task of vetting the guarantors of leases, it seems inconsistent with the more genera role
of the administration of the leasing of the estates; it seems unlikely that the katoptai would fulfil that role (Fréhlich
(2004:174)).

304 Eupag - having entered (sc. upon the land (Foucart (1885:413): “entrée en jouissance”; Wal ser (2008:133-134):
“Eintreten”). In the next line (L10 of both inscriptions) the same verb is used with & ¢pyad asitssubject. Roesch
trand ates this as meaning that the board restarts the process of the award of the lease (“la commission recommencera
I’ adjudication”) reading the verb gpfdoet with eog apyag - “from the beginning”. However, it seems more likely
that the verb would have the same meaning asit hasin the previousline and in line LL14-15 of Cat#C1 (L13 of
Cat#C2) —to go into possession (i.e. hereto re-take possession from the tenant — the verb is used in this sensein the
law of Ephesos concerning debts after awar, where reference is made to alender taking possession of land pledged as
security for a debt (IEph 4 LL74-88)). If thisis correct, &g apyag belongs to thefirst part of the sentence (i.e. the
comma that Roesch (following Plassart) inserted after ka61otde should appear after g Gpyag). Dittenberger in IG
VIl 1739 restored dA)ov after o apya asthe object of eupdaoct, which Velissaropoul os-Karakostas (2011:81)

trand ates “ cause another to enter into possession” (“les magistrats feront entrer en possession un autre”). Acceptance
of thisrestoration would however require the restoration originally made by Plassart and followed by Roesch in
Cat#C2 to be reconsidered. The reasons given by Plassart (1935:347-348) for his restoration are compelling. It
identifies the amount to which the hemiolionin L11 isto be applied (the shortfall in rent) and is based upon
corresponding wordsin the tpoppnoig which appears on the other side of the same stone (Cat#C1).

305 See pp50 and 54.

306 Partsch (1909:329).



It seems that those responsible for the award of the leases may have appreciated this difficulty,
since two other surviving tpoppnoeic® (both of which post-date the two to which | have
aready referred) introduced a system of requiring two sets of guarantors that may also have
been used on Delos for building contracts as mentioned above™®. The Thespian npopp1ioeig
required that the tenant firstly had to provide guarantors 1@ yebdeog and secondly had to
provide guarantors OAog tag piobmotog. If thetenant failed to provide guarantors OLog Tag
podwotog, the officials wereto re-let the land; if there was a shortfall between the original rent
and the rent under the new lease, the names of the original tenant and his guarantors T
yevoe0g were to be written up by the officials on a whitened board for the amount of the
shortfall and the hemiolion (see e.g. Cat#C6 LL18-19). Thus, whereasin the earlier
npoppnoels the god had no recourse if the tenant failed to provide guarantors and then was
unable to pay the shortfall between the rent he had agreed and the rent under the new lease,

under these later Tpopp1icels, the god would have recourse to the guarantors T@ yevdog.

In these two tpopprcelg, the purpose or scope of the guarantees provided by both types of
guarantors is described by a noun in the genitive case: T pev yevdeog and OLag 8¢ Tag
podwotog. There are numerous examples of this construction from Athens, Delos and
elsewhere®®. Feyel suggested that the webdoc referred to in the description of the first set of
guarantors wasthe*lie” committed by the bidder who obtained the award of a lease that was
beyond his means®’. The*“lie’ would be demonstrated by the inability of the tenant to provide
guarantors for therent. In other words thisfirst set of guarantors stood as guarantors for the

good faith of the prospective tenant’s bid for the lease.

The point at which the guarantor T@® yebdeog had to be provided would have been important
for the effectiveness of these arrangements. Feyel suggested that the guarantor had to be
provided in order to obtain an award of the lease; Velissaropoul os-K arakostas suggests that the

guarantor was provided when the leasing agreement was concluded®. Both the tpoppniceig

307 Cat#C3 LL14-18; Cat#C6 LL15-19.

308 p62.

309 As observed by Partsch (1909:95 and 218 note 1): Athens: Isoc. 17.43 (TTaciwv §° ~ Apy£6TPATOV ROl TOV U0
TG TPaméElNg ENTa Taldvi@V Eyyontnyv mapéoyev); Dem 30.32 (avoPds Enl 10 dikactiplov E3E10° 1kETELMV
bmEp abTod ... Takdvrov Tiufoal, kal tovtev abtdg Eyiyvet Eyyvntng); Dem. 33.8 (Ewg amodoin T4g ...
Tprakovta [Uvag]l, dv Katéotnoev Eue eyyommiv 1@ tpamelitn); Dem. 33.15 (cuvbépevol 8¢ tadta, Eyyuntag
00TV GAANLOLG Katéotnoav); Dem. 59.65 (mpdttetal pvag TPLaKova, Kol Aufadv Eyyuntag tovtov
Aplorouaxov 1€ ... Kol Navoigiiov ..., aeinoly g anodwoovt’ abtd To apyuplov) Cat#A27 LL20-21
(Evyuntig tod moroEly Ta. ysypaupsva) IG 112 1629 LL516-517 (mapd. t®v Eyyontdv tdv rpmpcov) Delos: ID
104(4) B LL10-11 (xai &yyuntdic t@v Epywv); ID 442C LL23-27 (’EOKOV Mg EyyOng tob epod apyvpiov dv
Epn abtdt EmiParerv); Tegea IPArk 3 LL36-37 (Eoto 8¢ kal Tovi 1@ Emlopio 6 abtdg 1yyvog Omep kal Td
Epyo fig v’ Eotelowv); Aitalia IG 1X 1222 L17 (Eyyvot tag mpoteviag); Sicily (Herakleia): IG X1V 645 L154
(TG TPOYYO®S TAOV &V TGL GLVONKUL YEYPAUUEVOV).

310 Feyel (19360:412).

31 Feyel (1936h:412); Veissaropoul os-K arakostas (2011:11:204).
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talk of & plodwoduevog being under the obligation to provide these guarantors®. The aorist
tense suggests that the tenant had already been awarded the lease and V elissaropoul os-
Karakostas' interpretation is thereforeto be preferred. However, unlike the earlier
TPoppNoels, these later ones do not describe the tenant as© gppac. This suggests that,
although the tenant has been awarded the lease, he has not yet gone into possession. It seems
likely, then, that the tenant was required to provide his guarantors t® yebdeog as a condition
of his being permitted to go into possession. Having taken possession, he would then have three
days to provide his guarantors dLag 10 pHicbmotog. If thetenant had been allowed into
possession before providing his guarantors t@ yevdeog, the later mpoppnoeig would not have
been much of an improvement on the earlier ones: the landlord would still have been left
without recourse to guarantorsiif the tenant, having gone into possession, failed to provide the
guarantors Td yevdeog. The requirement to provide guarantors before being allowed into
possession has an equivalent in the Delian building contracts, which required the contractor to

provide guarantors before he was paid the first instalment2,

All the tpoppricetg are very similar in their content, as can be seen from the table in Appendix
B. Some of the gaps in the table may be explained by the fragmentary nature of some of the
mpoppnoels. Yet despite the common themes there are numerous differences of detail. This
can be seen from an examination of Appendix C. Differing dates for payment of rent, differing
amounts of Evvéyvpov (sic) and theintroduction of the guarantor @ yevdeog are obvious

examples.

We have already seen that different officials appear to have been responsible for approving
guarantors in Cat#C1 and Cat#C2. Appendix C shows that in other tpoppricelc yet other
officials were sometimes involved in various aspects of the administration of the |eases®!4.
Cat#C3 records that the hierarchs have granted the leases of the land. They also approve the
guarantors and have similar duties to those of the dpyal mentioned in Cat#C1 and 2 in the
event of tenant default. The hierarchs appear again in Cat#C4, which contains a fragment of a
TPOPPNo1g concerning sacred land. Herethey have similar duties on tenant default. In Cat#C6
we find an apy d with responsibility for granting |eases, approving guarantors and re-letting the
land in the event of tenant default. Y et the treasurer of the Muses also received the specific duty

of writing down the names of the tenant and his guarantors in the event of non-payment of the

312 Cat#C3 L11; Cat#C6 L10.
313 See pp182-183.
314 See al'so Pernin (2014:137-139).
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rent3s, As noted by Osborne, the absence of any consistency in regard to the officials suggests
an ad hoc approach®®.

This ad hoc approach is reflected in the wording of the tpopprcelg themselves. Inrelation to
one of the tpoppnocis (Cat#C6), Feyel argued that the draftsman was working from a model
that he was altering to suit the particular requirements of the leasing of the land in question®"’.
In LL20-24 of this tpoppnots, the treasurer (singular) is given the power to impose (verb in
the singular - Eoypdwy1) afine for non-payment of rent; but in the rest of the same sentence the
requirement to re-let the land and to record the name of the tenant and his guarantors in the
event of a shortfall in therent is expressed by two verbsin the plural (eroppicécvoovrt,
goypayovor) with no express subject. Feyel thought that in the model from which the
draftsman had been working the hierarchs (in the plural) were the subject of the whole sentence
with thefirst verb in the plural aswell as the other two. The draftsman had replaced hierarchs
with the treasurer and altered the first verb to the singular but |eft the other verbsin the plural
with the dpyd of hierarchs understood as the subject. Roesch considered that Feyel’s
explanation was “laborious’ and proposed a simpler explanation®?: the subject understood for
the two plural verbs did not have to be the apyd of hierarchs; it could be the special apyd
appointed for the purposes of the tpoppricig and referred to in LL10, 15, 18 and 19 of the
inscription (&py d., a board of officials, could take either asingular or a plural verb; examples

were cited by Feydl).

Roesch may beright in this. Y et the change from the singular verb to the plural verbsin this
sentence without a clear identification of the subject of the latter is stark and is consistent with
Feyel’s theory that the draftsman was working from amodel. Indeed, a comparison of the four
npoppnoels contained in Cat#C1, C2, C3 and C6 (particularly the provisions regarding failure
to provide guarantors and failure to pay therent - see Appendix C) suggests that in each casethe
draftsman may well have been working from an earlier tpopp1oic which hewas using as a

model, adjusting it to suit the circumstances of the particular project on which he was working.

The ntpoppnois for a particular piece of land appears to have been issued by a board appointed
pursuant to a decree of the people of Thespiai for the purposes of administering the leasing of
the land concerned. This can be seen from Cat#C7. It refers to a decree which recorded that the
leases of certain agricultural plots belonging to the city have expired and that the original

TPOPPNOLG Setting out the terms of those |eases permitted the tenants to renew their leases at

315 Pernin (2014.124 and 138).

316 Oshorne (1985:318).

317 Feyel (1936b:406-409); Pernin (2014:135 and 491).
318 Roesch (1965:191).
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the samerent, if they wished (LL1-3). Accordingly, the decree provided for a board to be
established who would lease the plots in accordance with the tpoppnotg pursuant to which
they had originally been leased (LL3-6). If asitting tenant had irrigated his land and complied
with the terms of the tpopproig, he could, if he wished, renew his lease by presenting himself
to the board. If atenant had not irrigated his land, the board was to put the lease of the plot
concerned out to tender upon terms appearing to them to be advantageous (LL7-9). The decree
isimmediately followed in theinscription by a statement recording that the board, whose
members and secretary are now named, has leased the lands “in accordance with the decree of
the people and the existing tpoppnoig that was made during the archonship of Empedokles’

(LL12-14). Therethenfollowsalist of the leases renewed or newly granted.

It appears from this that the primary authority in regard both to the renewal of existing leases
and to the grant of new ones came from the assembly. Whilst an existing tenant who was
entitled to and did renew had to do so on the terms of the existing tpoppriotg, the detailed
terms of the leases granted to new tenants were left to the board (a0’ & o @fveltn avth
ovvpopov €uev). Theboard has made the obvious choice to re-use the existing tpopp1oic,
which included a requirement for the tenants to provide guarantors. Nevertheless the assembly

had madeit clear in its decree that the board had the discretion to decide those terms.

Overall, the evidence of the Thespian inscriptions indicates that the question whether to require
guarantors from the tenants of sacred or public lands was |€ft to the discretion of the officials
charged with responsibility for the grant of theleases. Asa matter of practice, the officials
would use a previous tpoppnols asamodel and this would normally mean that they required
guarantors, but there would be the occasional exceptions where the particular circumstances

were different from the norm.

Building Contracts

Theterms for a building contract recorded in one of the inscriptions relating to the construction
of thetemple of Zeus Basileus for the Boiotian koinon make the provision of guarantors “in
accordance with the law” a condition of the contractor receiving his first payment (Cat#C9

319

LL47-48). Wefind the sametype of provision in both Athens and Delos.

The purpose of the brief reference to a vopog here must have been, as Roesch pointed out, to
save having to set out at length in the contract what was already set out in thelaw. In order to
answer the question what was set out in the law, Roesch referred in particular to the Thespian
npoppnoets discussed above. On the assumption that the provisions of the law probably would

819 See pp43-44, 58, 61 and 182-183.
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not have been very different from those which the Thespians agreed for their leases of public
and sacred lands, Roesch argued that the vopog referred to in the Lebadeian inscription
required all bidders, upon award of the contract, to provide an £yyvog t@® yevdeog and,
within three days of being awarded the contract, to provide creditworthy guarantors for the
performance of the contract itself. If a bidder failed to provide the second set of guarantors, the
tender process was repeated and, if the resulting price differed adverseay from the koinon’s point
of view, the bidder and his&yyvog 1@ yebdeog were responsible for paying the difference
plus the hemiolion®*®. Further, he argued that the law referred to in the L ebadeian building
contract was introduced after the date of the Thespian tpopprcelg and that it also applied to

the grant of leases of public and sacred land in member states of the koinon, such as Thespiai.

Thisis avery ingenious argument. Thereis no reason why the principles relating to the
requirement for an £yyvog t@® wevdeog for the grant of leases should not be applied to the
letting of building contracts and Thespiai as one of the leading cities in the Hellenistic Boiotian
Confederation®! may have had some influence with the council and assembly of the koinon

when it came to theintroduction and passing of laws relating to sanctuaries of the koinon.

Even so, thereis no direct evidence to support Roesch’ s arguments and we cannot discount
other theories about what this law provided. It could have been alaw governing the procedures
for payments for works being carried out for the koinon, a confederate city, or one of their gods
or goddesses; or governing the procedure that had to be followed for the approval of guarantors
for building contracts (and perhaps |eases and other contracts) entered into with the koinon, a

confederate city, or one of their gods or goddesses.

Nor doesit follow that, even if Roesch is right about the content of the law, it applied, as
Roesch contended, to the letting of building contracts and the grant of leases of public or sacred
land in member states. Roesch isright in arguing that the law referred to in the L ebadeian
building contract terms must have been a federal law. Thisis clear from the fact that the
contract concerned work at the sanctuary of Zeus Basileus, which was afederal sanctuary, and
that the contract was administered by the naopoioi, who were federal officials®*2 and were
required to comply with the law when making payments under the contract®?®. However, the
fact that the law was a federal law does not necessarily mean that it applied to local contracts
and leases. It could have been confined to contracts entered into by the koinon or to land which
was sacred to the gods of the koinon. It would depend upon what the law itself said about its

scope.

30 Roesch (1982:393-396).

%21 Roesch (1965:68-69).

322 Dittenberger SIG® 972 note 4; Roesch (1982:290-292).
323 Roesch (1982:395-396).

69



In sum, we cannot say that guarantors were always required for building contracts in the
Boiotian confederation of the third century BC but neither can we comment on the

circumstances in which guarantors might be required.

Common legal principles and practices underlying the requirement for a guarantor.

My review of the evidence indicates that there was no fundamental principleto the effect that all
those who entered into contracts (of whatever kind) with the community had to provide

guarantors.

If any principle isto be derived from the evidence, it is that if guarantors wereto berequired
this was to be provided in an instrument having the force of law. Only very few of these have
survived: the Athenian vopog relating to the Nea, the Delian‘iepa cuyypoaen and the Thespian
npoppnoels. This (perhaps not very startling) principle permits us to say that where the
evidence shows that guarantors for particular types of transaction were always provided (even
by apparently wealthy contractors) this was because there was a vopLog, yfeiopa, Guyypoaen
or similar document requiring it even if we cannot identify the particular instrument concerned.
Thiswould apply for exampleto tax collection franchises, the sale of properties and the | eases
of sacred lands at Athens; the leases of sacred estates and sacred houses on Dl os during the
amphiktyonic period; and the leases of sacred houses and the loans to individuals on

independent Delos.

This leaves open the question of the circumstances in which those responsible for drawing up
the relevant instrument, for example, at Athens, the Boule, the Thesmothetai, the demarchs, the
phratriarchs or the officials charged with the responsibility for a particular project, would or
would not include arequirement for guarantors. Thereis some evidence that those who drew up
the legal documents requiring guarantors may simply have been following a precedent. Where
the relevant instrument was to apply to alarge volume of transactions, the simplest approach

may have been to require guarantors for each of them.

In the case of the civic subdivisions at Athens, the arrangements concerning guarantors (or the
absence of them) for the leasing of lands and the granting of loans may have been driven by the
practical redlities of the availability to the subdivision of tenants, borrowers and guarantors or

other forms of security.

In the case of building contracts, much may have depended upon the nature of the bulding
project concerned. There werelarge differencesin the levels of skills required, in the types of

contracts awarded and in the prices paid.
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The evidence reviewed in this chapter has also shown that there were differences in principles
and practices between the three jurisdictions. For example, there seems to have been a
requirement for guarantors T@® yevdeog at Thespiai and, possibly, Delos but not at classical
Athens. Although it has to be remembered that the absence of evidence for such a practice at
Athens does not necessarily mean that it did not occur there, it is possible that this difference
indicates that there was a greater risk on Delos and at Thespiai than at Athens that the contractor
would be unable to provide acceptable guarantors. It may also indicate that the community on
independent Delos and at Thespiai was in a weaker bargaining position than at Athens, so that
there was a greater risk that when the community went back into the market to find another
contractor it would be compelled to accept a contract which was financially inferior to the one it

had had to reject because of the inability of the original contractor to provide guarantors.

Another difference appears to have been that on independent De os there was arequirement that
the guarantors of leases of the sacred estates and, prabably, of the sacred houses be renewed
annually whereas this type of requirement does not seem to have existed at Thespiai or Athens.
As mentioned earlier?, this requirement was important to the community. A failureto renew
rang an early warning bell of potential problems with the tenant and would have allowed the
community to take action before there was an actual failureto pay therent. This may bea
reflection of the importance of the income from the sacred estates and, to a lesser extent, houses,
to the sanctuary at Delos, which in turn may be an indication of the importance of the prosperity
of the sanctuary to the economy and prosperity of Delos itself and the strength of the influence

of the sanctuary in the economic life of the Delian community.

Theimportance of the prosperity of the sanctuary at Delos may also have been the reason for
another difference between that community and those of Athens and Boiotia, that the god
required that borrowers secured their loans by the hypothecation of real property as well as by

provision of guarantors.

324 p55
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CHAPTER TWO
Vetting of Guarantors

Where guarantors were required, an appropriate choice of guarantor was clearly important from
the point of view of the community. Questions arise asto who approved guarantors, how
guarantors were vetted, and what criteria a guarantor had to meet for him to be acceptable. In
this chapter | will consider these questions in relation to each of my chosen states in turn and
then discuss the question of whether or not there were any common principles underlying the

approach taken to these mattersin the three jurisdictions.
Athens

In classical Athens the choice of guarantors may not always have been left entirely to the
officialsin charge of the transaction. The author of the Ath. Pol. says (47.2 — Cat#A3) that the
poletai “let out contractsfor the....... taxes ...... in the presence of the Council”*%. If this
process included the nomination of a guarantor by the contractor and acceptance by the
poletai®®
was inappropriate. The grain tax law of 374/373BC (Cat#A40 L31) expressly provided that the

Council had to approve the guarantors of those who were awarded franchises for the collection

, the Council could presumably have objected to a guarantor if it considered that he

of taxes under thelaw. However, this does not necessarily mean that the same was required for
thetax contracts referred to in Ath. Pol.: the requirement that guarantors be approved by the
Council may have been included in this law precisely because it was not a requirement for other

tax contracts™’.

As already mentioned®?®, the author of the Ath. Pol. also says, in the same passage, that the
poletai “sdl in the presence of the Council the confiscated property of men who have gone into
exile after trial before the Areopagus and of other convicted men, and the saleis ratified by the
ninearchons’. Aswe have seen®®, the records of the poletai of the sale of land of the thirty
tyrants described each purchaser as having been “ properly bonded” (£yyvn6eic). Inthelight of
what the author of the Ath. Pol. says, this expression may mean that the Council and the nine
archons had approved the guarantors. At the very least the Council and the archons were

involved in some way.

3% Trand ation from Rhodes (1984).
3% See pp31-32.

%7 Erdas (2010:193 and 198).

328 p42

329 p42:
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Finally, Ath. Pol. (Cat#A3 para 47.4) records that the archon basileus introduced to the Council
the leases of sacred lands. Perhaps this would have given the Council an opportunity to reject

any guarantor of such leases whom the Council considered unacceptabl e.>*°

Thereis also some evidence from other transactions of similar procedures for the vetting of the
guarantors by the courts. We have seen®! that the record of three contracts relating to the
construction of the Portico of Philo at the sanctuary of Eleusis indicates that the award of the
contracts may have taken place before a dikasterion of five hundred and one (Cat#A22 L35).
Each contract was also accompanied by a guarantee. We do not know whether the guarantors
made their commitment before the jurors aswell. But if they did, this would be an opportunity
for thejurors to vet the suitability of the guarantors. One can only speculate about what
procedures might have been adopted by the dikasterion for this purpose. If an analogy can be
drawn with the procedures for the letting of an orphan’ s estate, briefly mentioned in Isaios 6.36-
37 and Hyperides' speech Against Timandros, as ducidated by Thiir®32, it is possible that the
guarantors may have been offered at the same time as the competing contractors' financial bids

and that the procedure took the form of a diadikasia between the bidding groups®:.

Similar procedures may have been used for the approval of building contracts for work on the
sanctuaries on the island of Delos in the amphiktyonic period: it will be recalled®* that the
contract in Cat#A43 required the guarantors to be 416 pewc. Thisimplies that some kind of
vetting procedure was involved (L 18), and here we also find a reference to the dikasterion
(L28). Another contract for work on theisland of Ddos (Cat#A44 dated to 359-358BC), for
which it appears that a guarantor was named, mentions the §[1kaotfplov 10 TPOTOV T]OV
Katv@dv (LL19-20). The editor of 1D based his restoration on areferenceto the
[dikaotnplov] 10 mpdTOV TOV Kov[®Vv] which appeared in the poletai records of 342-
341BC (Ath.Ag.19 P26 L L 365-366). Thiswas one of the court buildings in Athens, which were
brought together in one complex at about this time or perhaps earlier®s. We find a further

reference to a dikasterion in yet another contract for works on Delos in which it appears that a

330 Papazarkadas (2011:63).

331 5.

332 Thir (20109).

333 Suggested by Thir (2010a:16-17) asthe type of procedure that followed a phasis of an orphan’s estate.
334

335 Boegehold (1995:36) argued that thistook place c.340BC. If heisright, this casts doubt upon the restoration in
Cat#A44, which is dated to 359/358BC by reference to the archon mentioned in the inscription. It appears, however,
that Boegehold based his date on the reference in the poletai records. Meritt (1936:408) argued that the words

Tdv kaivdv referred to the function of the court rather than the date they came into use. If Meritt isright thereisno
need to tie the date of the consolidation to the date of the poletai records. Even if Meritt iswrong, it isnot unusual to
refer to abuilding as“new” evenif it is quite old: it was new when it wasfirst given the name and may have kept its
name for along time thereafter. The consolidation does not therefore have to be dated by reference to the pol etai
records.
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guarantor was required (Cat#A45 L24). The Athenian court seems to have had aroleto play

here, although it is not known what that role was.

In transactions involving subdivisions of the state, however, it appears that the vetting was
sometimes | eft to the officials who werein charge of the transaction. As mentioned earlier3®,
the decree of the deme of Plotheia (Cat#A12) providing for the loan of the deme’ s money
required T0og daveilovtag dpyovrag tolend it to the person who “persuaded’ them by
“security or guarantor” (LL18-22). Herethe officials were charged with assessing the
creditworthiness of guarantors as part of the process of determining the most advantageous

terms available for the loan.

By contrast, the decree of the deme of Eleusis of 333/332 BC provided for the lease of a quarry
to be granted by the demarch at a meeting of the demesmen. The guarantors wereto take an
oath, apparently at this meeting, to pay therent in full on time (Cat#A37 LL29-31). This gave
the demesmen, and the demarch, the opportunity to satisfy themselves that the guarantors were

suitable before the guarantors took their oaths.

Criteria— Citizenship

The evidence strongly suggests that, in Athens, the guarantors were usually Athenian citizens.
In the one hundred and thirty nine instances in the inscriptions where it is possible to tell
whether a guarantor was an Athenian citizen or not, thereis only one case where a guarantor
may not have been an Athenian citizen and this was where the guarantor of alease of land on
Delos may have been a Delian (discussed further below?®"). Thefact that the guarantor was an
Athenian citizen meant that, if he failed to pay a sum dueto the state or one of its gods he
became d.tipog. This would have provided a strong incentive upon himto pay. Further, if he
owned real property in Attica, the state would have access toit, in addition to any real property
the contractor may have owned, in the event that the contractor and the guarantor defaulted®®,
Thiswould be of particular reassurance where the contractor was a metic and therefore owned

no real property in Attica®°.

Afortiori, it would also be advantageous to take an Athenian guarantor where the contractor
was a non-resident foreigner. In the contract for work on the sanctuary of Apollo on Delos
recorded in Cat#A43 (360/350BC), the contractor, Kanon son of Dionysodoraos, was from

Thespiai. There were five guarantors; four of them were Athenian citizens and the name of the

36 4],

37 p75.

338 See pp138-140.

39 Finley (1952:91-92); Erdas (2010:193-194); and see the example on p139 of enforcement againgt Meixidemos, an
Athenian citizen who had guaranteed payments by a metic.
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fifth has not survived®®. We have seen®! that the contract provided for the enforcement of the
payment of fines impaosed by the naopoioi. Given the likely date of thisinscription, it seems
unlikely that any agreement would have existed between Athens and Thespiai or the Boiotian
koinon at this time which might have permitted the Delian naopoioi to come to Thespiai to
recover any fines from Kanon via the courts of Thespiai or of the Boiotian koinon*?2. The
naopoioi would therefore have had to look primarily to the guarantors, in Athens, for payment

of any fines.

None of the guarantors of that building contract was certainly a Ddian citizen. Similarly, the
amphiktyons' records of the |eases of the sacred properties show that, whilst there were both
Athenian and Delian tenants in roughly equal numbers, the guarantors were overwhelmingly
Athenian. Thereis a probable Delian guarantor in 375/374BC3* but sixteen of the remainder
for whom details have survived were certainly Athenian and a further five were probably

Athenian®4. Clearly the amphiktyons preferred Athenian guarantors.

The evidence of the building contract and of the leasing records shows that mechanisms must
have existed during this period for the enforcement in Athens of debts incurred to the
amphiktyons on Delos.  These mechanisms may have been more effective than those which
existed on Delos for the enforcement of debts against local guarantors. Coupry suggested that
the amphiktyons may have decided to accept as guarantors only people over whom they had real
power, i.e. Athenians®®. However, in relation to leases, the amphiktyons may have been
prepared to involve the court on Delos on occasions. An extremely fragmentary record, which
can only be dated to the amphiktyonic period generally, refersto the local dikasterion in the
context of what appears to be non-payment of rent and the tenant vacating the estate (Cat#A47
LL1-4). In375/374BC, however, there may have been additional reasons for sdecting
Athenian guarantors. Inthe previous year, seven Delian citizens had dragged the amphiktyons
from the temple of Apollo and assaulted them (ID 98B LL24-27). Circumstances such as these

may well have made enforcement on Delos extremely difficult.

Criteria - Wealth

Erdas and Papazarkadas thought that weelth was the key requirement for guarantors®.
Certainly one would expect that the assets possessed by the guarantor would be an important

factor from the point of view of the community in deciding whether to accept a particular person

30 Cat#A43 LL30-32.

341 .

342 See Gauthier (1972:89-100-104; 174-183; 202-205 and 306-307) for adiscussion of these types of conventions.
343 Cat#A42 L106.

34 Coupry (1959:63-64); Rhodes and Osborne (2003:145).

35 Coupry (1959:64).

3% Erdas (2010:190 and 193); Papazarkadas (2011:58).
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asaguarantor. Thisis confirmed by (a) the decree of the deme of Plotheia (Cat#A12 LL18-22),
which, as we have seen, required the officials to take into account the financial worth of the
security or the guarantor offered by borrowers; and (b) the contract for building work on the
sanctuary of Apollo on Delos (Cat#A43 LL17-18) and the grain tax law of 374/373BC
(Cat#A40 LL30-31), which both specifically required the guarantors to be a£16y pewc.

We find numerous examples of wealthy Athenian guarantors in the epigraphic sourcesin awide
variety of cases. Inthefield of building contracts, there is the example of a contract for the
supply, delivery and fitting of metal ties for column drums for the Portico of Philo at Eleusis
dating to the Lycourgan period (Cat#A23 L33). The guarantor for that contract was

K ephisophon son of Kephalion of Aphidna, an Athenian citizen, and a man of the liturgical

class, who was a trierarch and a successful general®’.

From the bulk records of leases of sacred lands dating from 343/342 BC to 320BC (Ath.Ag.19
L6 and L9-12), Walbank concluded that, out of a total of 92 guarantors, 21 could beidentified
as connected with the liturgical class and/or with prominence in Athenian public life*. The
database in Shipton's study of leasing and lending in fourth century Athens shows that out a
total of 46 guarantorsincluded in her database, 4 were of the liturgical class or attested as active
in areas other than public land leasing®®. Papazarkadas' review of the evidence has produced a
much higher proportion of wealthy guarantors. Heidentified 46 guarantors of sacred estates of
whom 7 were, in Papazarkadas' view, certainly or very likely members of liturgical families, 3
apparently actively engaged in various areas of public life even if they did not demonstrably
belong to the upper echelons of Athenian society, and 12 very possibly active in public life or
belonging to families which were active®™°. Thereason for the large difference in the number of
guarantors identified by Walbank and those identified by Shipton and Papazarkadas is that
Walbank’ s figure is the total number of guarantors who appeared in the bulk records, whether
the guarantor can actually beidentified or not, whereas Papazarkadas and, probably, Shipton
refer only to those guarantors who can be identified by namein therecords. Asto the
identification of those guarantors who could be considered to be wealthy, Papazarkadas' review

produces a figure very closeto that of Walbank and seems to be the most reliable.

347 See Davies (1971:292-293) for details. Another weathy guarantor, Thoukydides son of Alkisthenes of Aphidna,
appears in the contract for work on the sanctuary of Apollo on Delos (Cat#A43 LL31-32). Thoukydideswasa
relation of the famous fifth century BC general Demosthenes son of Alkisthenes of Aphidnawho diedin Sicily in
413BC (Davies (1971:112-113)).

348 Walbank (1983d:225).

349 Shipton (2000:39 and Appendix 2).

350 Papazarkadas (2011:301-319).
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In regard to sales of property, one of the guarantors of a salein therecord dated to c350-325BC
(if indeed this was arecord of the sale of property®!) may have been Philonides son of Onetor
of Melite, amember of theliturgical class (Cat#A19 L20)*2; another was Philippos of Halai
who may also have been quite a wealthy man (Cat#A 19 L10)%%:.

Other criteria

Although wesalth would clearly have been important, the epigraphical records also provide
evidence from which it could be argued that sometimes the technical knowledge or skill of the
guarantor may have provided additional assurance to those responsible for vetting and

approving the guarantors.

The two references to a guarantor in the Erechtheion accounts for the year 408/407 BC
(Cat#A13) were both to Herakleides of Oe, who stood as guarantor for Dionysodoros for
encaustic painting work. Herakleides may have been the father of a tradesman who was paid 20
drachmai for a framefor the coffered ceiling of the Erechtheion the previous year®. Itis
possible therefore that Herakleides was in the building trade himself.

The bulk records of leases of sacred lands (Ath.Ag.19 L6 and L9-12) include three guarantors
who could themselves have been tenants of other plots of land®®; and one of them stood as

guarantor for property of the same type as that of which he was himself a tenant3°.

Where the guarantor was himself a contractor under a contract of the same type as the contract
he was guaranteeing, his familiarity with the subject matter of the contract would enable him to
anticipate problems and difficulties and give the contractor advice so that he could avoid errors
in his performance of the contract. If any problem did arise, the guarantor would have the
technical skillsto enable it to beresolved. The guarantor could be expected to take an interest
in order to avoid a call being made upon his guarantee. In the case of Herakleides of Oe, for

351 See pp42-43.

352 The possible reading of L20 to identify Philonides was suggested by Walbank (1995:70). For details of Philonides
and his family see Davies (1971:422-425).

358 Walbank (1995:70) identified him with a man whose name appeared on a gravestone dated to ¢c350BC with his
son and granddaughter. But this would make him too old to be the Philippos of Halai of Cat#A19 L10. He may
possibly be the Philippos of Halai who purchased land at Halai from the deme for 4 taentsin the third quarter of the
4th century BC and who was unsuccessfully prosecuted by Teisis of Agryle for having become rich through illegal
mine workings (detailsin Davies (1971:537-538)).

4G 13475 L234.

3% K ephisodoros son of Smikythos of Kydathenaion (Ath.Ag.19 L6 LL164-167 (guarantor) and 14-16 (tenant) — see
Walbank (1983a:125 and 134)), Dionysodoros (Ath.Ag.19 L6 LL 38-42 (guarantor) and 45-49 (tenant) - see Walbank
(1983a:127)) and Chair??? son of Charias of Paiania (Cat#A33 LL 32-37 (guarantor) and 27-31 (tenant) — see
Walbank (1983b:186-187) and Papazarkadas (2011:318)). We also have one example from Delos from the period of
Athenian domination in the fourth century BC: Charisandrides son of Charisandrides of Eleusis was tenant of a
property on the island and a so stood twice as guarantor of tenants of other property on the isand during the same
period (Cat#A46: L13 (tenant) and L20 (guarantor); and Cat#A48: L16 (guarantor) - see Durrbach (1905:428)).

3% Chair??? son of Charias of Paianiawas guarantor of alease of aying and was himself atenant of aying
(Cat#A33 LL 32-37 and 27-31).

77



example, his technical knowledge may have been important given the nature of this work.
Similarly, a guarantor who had knowledge of farming an estate similar to that of the tenant
whom he was guaranteeing would be able to give the tenant any advice needed to make a
success of that farming, so increasing the likelihood of the rent being paid. Here, too, expertise
may have facilitated the identification of problems at an early stage.

Guarantors who are relatives of contractors whom they guarantee

The Athenian records contain seven examples of fathers standing as sole guarantors for their
sons®’, one example of a son standing as sole guarantor for his father®*8, and one example of a
man standing as sole guarantor for areative, their actual relationship being unknown?®°.
Accepting ardative of the contractor as guarantor could be seen as advantageous from the point
of view of the community: a guarantor might be regarded as being more willing to provide
financial and practical help to afelow family member than to someone to whom he was not
related.

However, there could also be disadvantages. Firstly, because of the family relationship between
contractor and guarantor, the financial wellbeing (or otherwise) of the one could affect the
financial wellbeing of the other. To take the most common relationships found in the evidence
(afather guaranteeing a son and vice versa), if the father had not divided his property with his
son®?°, the ability of the son to pay might depend to a significant extent on his father’s ability to

pay.

Secondly, the fact that the guarantor had a close relationship with the contractor might make the
guarantor less, rather than more, effective in persuading a defaulting contractor to perform.

From the point of view of the contractor, the appointment of a close rdative as guarantor could

357 Exekias stood as guarantor for his son Eukrates of Aphidna, tenant under alease of deme land (Cat#A27),
Pythodoros son of Philokles of Epikephisiastood as guarantor for his son [???]os son of Pythodoros of Epikephisia,
tenant under alease of sacred land (Ath.Ag.19 L6 LL77-81) — see Walbank (1983a:128) and Papazarkadas
(2011:314); Xenophon son of Xenophon of Probalynthos stood as guarantor for his son Xen[???7] son of Xenophon
of Probalythos, tenant under alease of sacred land (Ath.Ag.19 L6 LL114-118) — see Walbank (1983a:131) and
Papazarkadas (2011:312-313) (who only goes so far asto say that they are “ probably related”); Nikostratos stood as
guarantor for his son Nausias son of Nikostratos, tenant under alease of sacred land (Ath.Ag.19 L6 LL122-126) — see
Walbank (1983a:132) and Papazarkadas (2011:311-312); Keleuon son of Nausistratos of Peiraieus stood as guarantor
for his son [??77]stratos son of Keleuon of Peiraieus, tenant under alease of sacred land (Ath.Ag.19 L9 LL73-77) —see
Walbank (1983b:190) and Papzarkadas (2011:307); Astyanax of Hala stood as guarantor for his son, Aristomachos,
apurchaser of property (Cat#A19 LL11-12) — see Walbank (1995:70); Lysikles son of Kleainetos of Erchia may have
been the guarantor of alease of sacred land for his son Lysimachos (Ath.Ag.19 L6 LL95-97) - see Papazarkadas
(2011:308).

38 Epikrates son of Krates of Leukonoion stood as guarantor for hisfather, Krates son of Pamphilos of Leukonoion,
contractor for the erection of the columns for a portico on the south wall of the sanctuary at Eleusis (Cat#A25 a
LL20-22).

39 Meidias son of ?yd??? of ??? who stood as a guarantor in ¢330 BC may have been arelative of 1[???7] son of
Meidon of Myrrhinous whose |ease he was guaranteeing (Cat#A35 LL4-7) — see Wa bank (1983c:203) (not followed
by Papazarkadas (2011:310)).

360 Sych adivision of property happenedin e.g. Lysias 19.37, Dem.43.19 and Dem.47.34ff. Beauchet (1897:111.639-
641). Biscardi (1999:25-27).
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givehim“an easier ride” in the performance of his contract. If this happened, the community

might lose out.

Thirdly the percelved advantages from the point of view of the contractor of having a close
relative as his guarantor could increase the possibility that corruption of the officials in charge
of the transaction could be involved in procuring acceptance or recommendation of the
guarantor by the officials. This possibility would not necessarily have been reduced by the
approval procedures for guarantors already described, where the council or other body may have
been involved. In such cases the approval by a“yes’ or “no” vote by a body comprising
hundreds of citizens would have meant that those proposing acceptance of a particular person as
guarantor were in a strong position to influence the result®***. However, it would be wrong to
assume that wherever we find evidence of a family relationship between the contractor and his
guarantor, corruption must have been involved. There may have been cases where the
community had no choice but to accept the proposed guarantor, notwithstanding the fact that he

was a close rdative of the contractor, because no one € se had offered to undertake that role.

Other, moreremote, links between guarantors and contractors could also work to the
disadvantage of the community. The bulk records of leases of sacred lands record the grant of
leases of two apparently adjacent propertiesin c330-320 BC (Cat#A33 LL27-37). Thefirst of
these was leased to [?7??7] son of Charios of Paiania and guaranteed by [ ???]exandros son of
Charidemos of [Praobalinthos or Prospalta]. The second was leased to [?7?7] os son of
Charidemos of [Probalinthos or Prospalta] (the brother of the guarantor of the first lease®?) and
guaranteed by Chair[??7] son of Charios of Paiania (the tenant, or the brother of the tenant, of
thefirst lease®®). Because the guarantors already occupied property in the same area, or within
commuting distance, Walbank reasonably speculated that this was an instance of consolidation
of family holdings®. However, it can also be seen that the god may have been rather exposed
by this arrangement. If the tenant of one of the properties (call him “A”) failed to pay the rent,
his guarantor (“B”) would be called upon to pay. But B was the brother of the tenant of the
other property (call him*“C”) and, if thefinancial affairs of B and C were closely linked (as
could have been the case if the brothers had not divided the family property on their father’s
death®®), the call on B could put C in difficulty. But the guarantor of C (call him “D”) was the
brother of A, who was already in financial difficulty, having failed to pay the rent on his lease.
If thefinancial affairs of A and D (again, as could have been the case if they had not divided

361 Hansen (1981).

362 \Walbank (1983b:187).

363 Walbank (1983b:186).

364 Walbank (1983d:225 note 114).

365 Biscardi (1999:25-27); Harrison (1968-1971:1.239-240).
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their inheritance) were closely linked, D’ s guarantee might not have been worth very much.
This can beillustrated diagrammatically as follows:

A (tenant) B (guarantor)
Brother of A Brother of C
D (guarantor) —— C (tenant)

Of course, we do not know whether the bleak picture just painted was a real possibility in this
case, but it may have been something that the officials in charge of the letting of the sacred
lands would have investigated when deciding whether these guarantors should be approved. In
particular they might need to investigate whether the assets held by the tenants and guarantors
would be sufficient to withstand any “credit shocks” such as those contemplated in our bleak
picture. Highly relevant would be the value of any unencumbered land owned by the tenants
and guarantors. If as Faraguna contends registers of land ownership were maintained at Athens
in the fourth century BC®%, this may not have been too difficult a task.

Numbers of Guarantors

One might expect that the number of guarantors would depend upon the wealth of the guarantor
reative to the size of the contract. However, thereis considerable evidence that the number of
guarantors was frequently dictated only by the commercial value of the transaction: the larger
the contract the more likely it would be that more than one guarantor would be involved. This
suggests that some general rule may often have been in play; it is, therefore, best to approach
the evidence by reference to the nature of the transaction concerned.

Tax Farming Concessions

The grain tax law of 374/373BC (Cat#A40 LL29-31) required the tax farming contractor to
provide two guarantors for each portion of tax (in the form of grain) that he was committed to
deliver to thecity. Thus, the greater the quantity of grain the contractor committed to deliver,
the more guarantors he had to provide. If the same approach was adopted in relation to
“conventional” tax farming concessions (where the contractor would be committed to handing
over a gipulated amount of money), then the number of guarantors would depend upon the
amount that the contractor had agreed to pay. Erdasthought that this was the case and that the
number of guarantors was governed by law, asit wasin the case of collection of the Athenian

366 Faraguna (1997).
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grain tax in kind®®, but we have no direct evidence for this. For example, when Andokides
(1.134 — Cat#A2) claimed that he purchased a tax farming concession for thirty six talents, he
added that he provided sureties (in the plural), although he does not say how many. This at least
does not contradict the view that the number of guarantors was dependent upon the amount

committed to be paid, but more than this we cannot say.
Building Contracts

Erdas argued that in the case of building contracts, the number of guarantors certainly varied
according to the piefwotc for which the contractor had been made responsible and that the
relationship between the numbers of guarantors and the contract price varied from case to
case®®. Inmy view, however, it is possible to go further. One can discern from the evidence
that the number of guarantors was greater for larger contracts. The Erechtheion accounts
(Cat#A13) included payments for encaustic painting of the moulding of theinner epistyle. The
price for the work appears to have been ninety-four drachmai one obol*®. One guarantor is
recorded. By contrast, the building contracts awarded in 307/306BC for the reconstruction of
the City, Peiraieus and Long Walls were much higher in value and here more than one guarantor
was provided. For example, for thefirst section of the City wall, the contract price was 2 talents
1000 drachmai (Cat#A15 Cal 111 L122). There weretwo contractors for this section who

provided at least seven guarantors between them.

A similar contrast can be seen by comparing the three contracts for the construction of a portico
on the south wall of the sanctuary at Eleusis (Cat#A25 Fragment a). Thefirst was for
foundations for 400 drachmai, the second for the erection of 16 columns for which no priceis
stated and the third for roof work for 2000 drachmai. Significantly, in view of the value of the
work, two guarantors were required for the third contract, whereas only one was required for the
first.

The building contract for work to the sanctuary of Apollo (Cat#A43 LL17-18) appearsto have
stipulated that the number of guarantors required was to be determined by reference to the
contract price. It will be recalled that the contract required the contractor: Tov[g 8¢

367 Erdas (2010:198).

368 Erdas (2010:197-198).

369 The inscription records two payments made in the sixth and eighth prytaniesin 408/407BC. The payment inthe
sixth prytany was for thirty drachmai and that in the eighth prytany was for forty four drachmai one obolos. Both
entries tell us that the payment was cal culated at the rate of five oboloi per foot. That for the eighth prytany,
however, also says that 113 feet wereinvolved. As Caskey has pointed out, at five oboloi per foot this does not give
afigure of forty four drachmai one obolos for the eighth prytany. Caskey’s explanation is that the payment in the
eighth prytany was the last payment of three. The first wasin the sixth prytany for thirty drachmai, the second must
have been in the seventh prytany for twenty drachmai and the last was in the eighth prytany for forty four drachmai
and one obolos, making atota of ninety four drachmai and one obolos for the whole job — 113 feet at five oboloi per
foot (Caskey (1927:410)).
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gyyon]tag kobotdvor kata X a&toypems. Although most scholars have interpreted this
to mean that for every 1000 drachmai of the contract price the contractor was required to
produce one creditworthy guarantor®™, Erdas has taken a slightly different view®. On her
interpretation, the requirement does not relate to the number of guarantorsrequired. Rather, it
merely required that each guarantor must be able to pay 1000 drachmai. It may be doubted
whether this interpretation accuratdly reflects kata X a&idypews here. However, the
problem with both interpretations is that we know that in this case the contract price was 7337
drachmai but only five guarantors were provided, so that, as Erdas observed, the combined
liability or worth of all the guarantees did not cover the total of the contract price. The answer
to this may liein the terms of payment. We do not know what they were, but if they involved
only 5000 drachmai being paid in advance with the rest to be paid only after the work had been
done, this could mean that the “debt” that the guarantors had to be worthy of would only be
5000 drachmai rather than the full contract price and therefore only five guarantors were
required.

Therequirement for one guarantor for every 1000 drachmai of the contract price appears to
have been specific to that project. In another record of a contract for work on Delos the
contractor was awarded a contract for 1200 drachmai and provided not two but just one
guarantor (Cat#A44 LL23-24).

The overall trend, however, seems reasonably clear: the larger the contract the greater the
number of guarantors. But thereis no direct evidence that there was actually a law to this effect.
Erdas argues®2 that the number of guarantors was decided by the contractor. This does not in
my view appear correct. The evidence shows that the officials (and the Council or dikasterion,
as the case may be) would still have had to be satisfied that the guarantors were sufficient in

number.
Leases

Some evidence that the number of guarantorsreflected the amount of the rent is provided by the
fragmentary record of the grant of leases on Salamis of the mid fourth century BC (Cat#A18).
Of the four grants recorded the rents range from 80 drachmai to 2 drachmai 3 obols. Two
guarantors are recorded for the lease with the highest rent; all the others have only one guarantor

including that with the second highest rent, 34 drachmai.

370 Davis (1937:112); Burford (1969:96); Wittenburg (1986:1081-1082); Papazarkadas (2011:57-58).
371 Erdas (2010:200-201.)
372 Erdas (2010:198).
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Walbank’ s analysis of the bulk records of leases of sacred lands (Ath.Ag.19 L6 and L9-12)
shows that there was one guarantor in the case of thirty three leases under which the rents
ranged from 60 to 450 drachmai per annun?” and that there were two guarantors in the case of
fiveleases for which the rents were 636, 681, 600+, 600 and 742 drachmai per annum®“. The
higher the rent the greater the number of guarantors attested. This was the case even when the
tenant was a wealthy man. Kephisophon son of Kephalion of Aphidna leased a house in
Kollytos belonging to Artemis Agroterain 343/342BC for an annual rent of 636 drachmai.
There can be no doubt about his wealth®>. Nevertheless he provided two guarantors for his
lease obligations. It looks, therefore, asthough there may have been a strict rule regarding the
number of guarantors required for these leases. Erdas argues that this was arequirement of a
law?"® and Papazarkadas has suggested that such a requirement was contained in the

vopog tdv tepevdvy’’ but we have no direct evidence to confirm either of these suggestions.

Walbank placed the threshold for the requirement for two guarantors at 600 drachmai*”® and
suggested that if the rent was more than 1200 drachmai three guarantors were required*.
However, the highest rent for which only one guarantor is recorded is 450 drachmai®®. The
threshold for the increase in the number of guarantors does not therefore have to be 600
drachmai; it could have been alower figure— 500 drachmai for example; it is hot possibleto be
certain. No leasein these records commanded more than two guarantors and we cannot
therefore be sure whether there was a threshold above which three guarantors were required and
if so what that threshold was™".

The contrast between the high threshold for the increase to two guarantors in the case of the
leases of sacred lands and the low threshold for land leased on Salamisis remarkable. If there

was a law concerning the numbers of guarantors it clearly did not apply to the Salamis | eases.

Nor did it apply to the leasing of land by demes. It will be recalled®? that the decree of the
deme of Eleusis of 333/332 BC providing for the lease of a quarry required the lessee to provide
two guarantors (Cat#A37 LL29-31). Theinscription also records that the quarry was eventually

leased to Moirokles son of Euthydemos. He made a one off payment of 100 drachmai asa

373 Walbank (1983d:207-211).

374 Ath.Ag.19 L6 LL97-102, 105-109, 153-159 and 164-168; Ath.Ag.19 L10 LL9-13.

375 Ath.Ag.19 L6 LL97-102: For information about K ephisophon see p76.

376 Erdas (2010:199).

377 Papazarkadas (2011:74-75).

378 Wal bank (1983a:135) followed by Papazarkadas (2011:57).

378 Walbank (1984:363).

30 Ath.Ag.19 L6 LL68-71.

381 Walbank restored one of these records (Cat#A36 LL11-12) where arent of 1270 drachmai was recorded on the
basis that space was required for three guarantors. We cannot, however, be sure that thisis correct since the
restoration is based upon Walbank’ s theory concerning the thresholds for increasing the number of guarantors
(Walbank (1984:363).

32 n39.
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contribution towards the cult of Herakles-in-Akris and took afive year lease at an annual rent of
150 drachmai (LL6-8), which is way below any threshold for two guarantors applicable to the
sacred lands. It may bethat at the time when they passed their decree in which they stipulated
the number of guarantors required, the demesmen thought that their quarry would command a
higher rent®3, but it seems unlikely that the expected rent could have been as high as the
threshold for two guarantors found in the bulk records of the leases of sacred lands. It is
possible that the requirement for more than one guarantor may be an indication that the deme

encountered greater difficulty in finding wealthy guarantors than did the state®”.

Requiring guarantors to provide security

One way of ensuring that a guarantor would be acceptable to the community would be to require
him to provide security for his obligations. A possible example of thisisto be found in the
general conditions of leasing published by the deme of Peiraieus (Cat#A28). It will berecalled
that these provided (L L 3-6) that, for rents above 10 drachmai the tenant had to provide adequate
security for the rent (dmotiunpo thg picbwosws aE10ypemv), whereas for rents under 10

drachmai he had to provide an eyyontiv amoddopevoV T £0VTOD THS HIGHDOEMC.

There has been some debate about the proper interpretation of this document. Some scholars
have interpreted 4mod130pevov 0. Eavtod THe Hiomdoews in L6 to mean that the
guarantor undertook to be liable for the rent from his own resources®®. Others have taken the
view that the words required some form of a sale with aright of redemption (tpacig £ni
AVvoet), athough there were differences of view between these scholars on the detail of what
this involved®®. Beasley contented himself by merely saying that the guarantor was required to
pledge his property as security for the rent®’. The problem with the view that the words
required ampaotlg £nl Avoet isthat, as Finley pointed out, it fails to explain why security over
property should be required of the tenant for larger sums but both a guarantor and security over
property for “smaller, virtually infinitesimal amounts’. On the other hand, the problem with the
interpretation that the words required the guarantor to be liable from his own resources is that it
adds nothing further to the usual obligations of a guarantor who guaranteed payment of a sum of
money or performance of an obligation, i.e. to pay that sum himself, or to perform or procure
the performance of the abligation from his own resources. As Partsch noted in his discussion,

this interpretation attributes no significance to the verb used here, atod13060at (a point which

383 |t is possible that they accepted alower rent in return for the one off payment to the cult.

34 As dready noted in relation to the generd conditions of leasing of the deme of Peiraieus - see p41.

385 Beauchet (1897:111.199.3); Lipsius (1905-1915:756); Ziebarth apud SIG® 965 note 6; Kirchner |G 112 2498:
commentary on L4; Finley (1952:283-284); Whitehead (1986:157); Pernin (2014:62-63).

36 Dareste, Haussoullier and Reinach (1891: | 270); Dittenberger SIG? 534 note 6; Partsch (1909:259-261).
%7 Beasley (1902:16).



Finley conceded). Beauchet suggested that one could understand the word to mean that the
tenant had to provide a guarantor who was prepared to pledge (but did not actually pledge) his
possessions for the guarantee of the rent, but this is not very convincing; such a promise would
not really amount to much at all. If circumstances arose when the guarantor was actually called
upon to give the pledge, he might at that point be extremely reluctant to do so. If a pledge was
to be worth anything, it had to be given at the time the guarantee was given. Merely being
“prepared” to pledge would not be sufficient3e8,

A search of the Attic orators and inscriptions shows that ¢mod160660at is never used to mean
“pay”, but usually to mean “sell” (although in some cases it carries with it the pgjorative
overtone of sdling too cheaply or without proper regard for the consequences) with the pricein
the genitive case. The closest paralld isto befound in the poletai records of 367/366BC
(Ath.Ag.19 P5 L 23), where amoo16060at is used to describe the provision of security over a
housein respect of a debt of 100 drachmai owed to a phratry. It is generally agreed that the

security referred here was in the form of ampacic ent Aooer™.

However, as Harris has pointed out, there was often a lack of clarity in the language the
Athenians used to describe the grant of security over property®® and in his study of Athenian
terminology for real security in leases and dowry agreements, Harris has shown that giving
particular words and expressions a definite legal meaning may not be the right approach to
understanding the terminology used for the provision of security in Athens of the fourth century
BC. Much depended upon the context in which the expressions were used, particularly the

1 Harris does not

nature of the underlying transaction in respect of which security was given
consider the Peiraieus general conditions in his discussion. However, the use of the word
amotipnuoe in those conditions to refer to security for payment of rent under a lease certainly
supports his theory that the word was often used where the obligations under the underlying
transaction were mutual obligations (upon the tenant to pay the rent; upon the landlord to allow
the tenant to occupy the land). Further, the use of the term amod160pevoy inrelationto a
guarantee similarly supports his theory that words of sale were used to describe the provision of
security where the obligations under the underlying transaction were one sided: as was the case
with aloan where the obligations were all upon the debtor (to repay), so with a guarantee the

obligations are al on the guarantor.

388 |t is possible that amodidopevov here fell short of a giving of security but meant that the guarantor undertook not
to sl his property and not to use it as security for any other debt. However, | have been unable to find any example
of amodidopevov being used in his way.

3 See e g. Finley (1952:112) Fine (1951:150); Harrison (1968-71:1.271).

3%0 Harris (2006:177-190).

31 Harris (2006:225ff).
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It may therefore be unwise to conclude from the use of the words dmod136LEVOV 10, £0VTOD
here that a particular form of security was required. Rather we should merely note, as Beasley
did, that the guarantor had to provide security.

Asto the point made by Finley that, if the guarantor was required to provide security, this would
provide the deme with greater security overall for lower rents than the security it would receive
for higher rents, | think that the answer is that these general conditions have to be read in the
context of the very small sumsinvolved. The threshold for the provision of security as opposed
to asurety was very low. The general conditions therefore allowed for situations where the
tenants be ow the threshold would be unlikely to have any assets that they could provide as
security for the payment of the rent and performance of their other obligations. They would
therefore have to provide others who had assets that could be used to provide such security.
These others might be poor too; they merely had to have sufficient assets to cover the modest
amounts of rent and other obligations. For rents above the threshold, the general conditions
assumed that the tenants would be able to provide security from their own assets, sufficient to
cover therent and other obligations (6510 pewv). Theintended result may have been that the
deme was protected equally whether the tenant provided security via a guarantor who would
provide security or whether the tenant provided security himself.

I ndependent Delos

Numerous accounts of the hieropoioi record expenditure by them on Asvk®pato €15
dleyyvnoetg®?. The hieropoioi normally usetheterm dieyyvnotg in their accounts to refer to
the process of the provision and acceptance of guarantors. It is used in this sensein rdation to
the guarantors of the leases of the sacred estates. In the accounts of 250BC the hieropoioi
recorded that they re-let the sacred estate of Rhamnoi ob ka016t6vTog Egvoundovg Tovg
Eyyboug katd THV igpdv cvyypaenyv 0te fioov ai deyyvnoelg™. Thisentry relatesto
arenewal of guarantors under an existing lease, but the same procedures must surely have
applied to the provision of guarantors under a new lease®“. The entry suggests that, in relation
to the leases of the sacred estates, there was an appointed time when the tenant was expected to
produce his guarantors®®. Here, Xenomedes had either failed to put forward any guarantors or
had put individuals forward who were then not approved. The numerous references in the

accounts to Aevkmpato, €16 dleyyvnoelc must mean that the approval of the guarantors was

32 eg. 1G X1,2 219 L8 (restored); 237 L12 (restored); 287A L42.

3% Car#B17 L136.

3% Kent (1948:275) said that new |essees were obliged to name their guarantors before the grant of the lease was
approved (IG X1,2 287A LL145 and 153). This may be broadly correct, but does not reflect the terminol ogy of the
records referred to here, which speak of theland being leased to the tenant and then, when the tenant does not provide
guarantors, of the land being re-let to another tenant. It was not a question of the grant of the lease being approved so
much as a question of the guarantors being approved.

3% Thus Homol | €:(1890:430); Partsch (1909:399); Ziebarth (1926:105-106).
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recorded in writing by the hieropoioi. The‘tepa cuyypoaen itself may well have required the

hieropoioi to publish the names of the tenants and their guarantors on whitened boards®®.

With regard to the sacred estates, Kent argued that the 61eyyv1o1c was a“ceremony of naming
the guarantors’, which took place in the month of Lenaion each year. He speculated that it was
probably one of thefirst items on the agenda of the incoming hieropoioi®®’. Inrelation to the
leasing of the sacred houses, Molinier described the d1eyyvrioelg asa sitting of the hieropoioi
at which they received the guarantors they had to approve as part of their responsibility®®. Both
Kent and Molinier could well beright.

The existence of a similar formal procedure for approval of guarantors of building contracts is
supported by the formalities that appear to have surrounded entering into the contracts. Ina
building contract dated to 297BC the names of the contractors and the guarantors are followed
by the names of witnesses, who are the archon for that year, the councillors and the
agoranomoi, as well as private individuals**®. Another building contract of the same date also
contains a list of withesses immediately after the names of the contractor and his guarantors.
Thelist includes “the eleven”, the secretaries of the Council, the hieropoioi and the
agoranomoi, the treasurer of the city, the agoranomoi themselves, all of whom are named, and
certain named private individuals*®. Vial thought that “the eleven” were probably a special
commission created at the time the people had decided on the project although its precise
function is not known®. The accounts of the hieropoioi for 208BC** record amounts expended
on building work kot tag ocvyypagas kKoi Tag dteyyvnoets. Thisimpliesthat the
procedures for the approval of guarantors formed an integral part of the award of the contract,
the compound with 614 suggesting that this procedure saw not only the giving but also the

acceptance of the guarantors.

It islikely that the hieropoioi were responsible for the vetting of guarantors of the sacred estates
and the sacred houses. With regard to building contracts, we have already seen®® that there may
have been a vopog that provided for the approval of guarantors by the hieropoioi and

epimeletai. The Council may have been involved as well in the approval of these guarantors. A

3% Car#B32 LL9-10, adthough the extensive restorations to this part of the inscription may have been based upon
practicesin Athensin relation to the grant of tax collection franchises.

397 K ent (1948:274-275); see a so Pernin (2014:225 and 490).

3% Molinier (1914:37 and 62). Molinier (1914:62) says that the Levkdpata were used for the registration of the
contracts of guarantee entered into at the ieyyvnoets. Hennig (1983:448) points out, however, that there is no direct
evidence of formal vetting of the guarantors of the tenants of sacred houses by the hieropoioi.

3% Cat#B30 B LL13-20.

40 Car#B31 LL25-31.

401 vial (1985:118). A contract for ceiling coffer work to the temple of Apollo dated to about 280BC aso had alist of
witnesses appearing immediately after the names of the contractors and their guarantors (Cat#B33 B LL11-12).

402D 365 LL23-24.

408 pp59-61.
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building contract dated to 280BC, after listing the names of the guarantors and of the witnesses,
added specifically: tovg g[yyvlovg Edokipacev 1| BovA**. Vial suggested that the
epimeletai and the hieropoioi could accept or refuse a guarantor proposed by a building
contractor and, if they accepted one, the Council would then vet him?05,

Vial thought it probable that the Council undertook the approval of the guarantors of tenants of
the sacred estates and sacred houses and of borrowers aswel. She argued that throughout the
Greek world the authorities (“les autorités”) would examine the guarantors of persons who
concluded contracts with the state or a sanctuary although De os was, according to her, the only
city where this dokimasia was done by the Council and not by magistrates or a commission?®.
However thereis no evidence which can confirm the involvement of the Council in the approval
of guarantors for transactions other than building contracts and the fact that we know of at least
one building contract where the guarantors were approved by the Council does not mean that
the Council was required to do so in the case of every building contract in which guarantors
were provided. It may bethat the building project in the case in which the Council approved the
guarantors was regarded as so important that the decree or other enabling instrument authorising
its implementation required the Council to become more involved than it normally would. This
would explain the specific mention in the contract of the fact that the Council had approved the
guarantors. It may have been something out of the ordinary and therefore required a mention.
Further, even if the Council was required to approve the guarantors for all building contractsin
which guarantors were provided, it does not necessarily follow that it had a similar
responsibility and function in relation to the sacred estates, sacred houses and borrowers.

Indeed we have already seen®”’, when reviewing the question of whether guarantors were always
required, that building contracts seem to have been treated somewhat differently from other
transactions.

Criteria

Information derived from the records and accounts of the hieropoioi about who the guarantors

were provides some indication of what the criteria for acceptance of guarantors may have been.

Citizenship

404 Ca#B33 B L12.

405 \/jal (1985:104 and 249).

406 \/ial (1985:104); although she later modified her view by explaining that normally this function woud be carried
out not by the Council itself but by a commission of the Council (Vid (1997:343)). Ziebarth (1926:106), too, on the
basis of Cat#B33 B L12, bdieved that the Council took an active part in the approval of guarantors for the sacred
estates.

407 pp61-62.
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In contrast with the period of the Athenian amphiktyony“%®, there are only two instances in the
surviving records from the period of Delian independence of a guarantor who is not a Ddlian
citizen: Kleosthenides of Rhodes and Apollonios of Phoenicia. Both attestations date from the
second century BC and both of them concern guarantors of |eases of sacred houses. We know
that only Delian citizens could own real estate on Delos and Rhenaia®®. Thus, as in Athens,
where the guarantor was a Délian citizen, and it became necessary to enforce the guarantee, the
temple could have access to a valuable immovable asset of the guarantor if he owned property
ontheislands. Inthe case of the two foreign guarantors, it is possible that (a) they had been
granted the right to own land on Delos and Rhenaia and owned real estate there, or (b) there was
alegal convention between Delos and the guarantors' home states that allowed the hieropoioi to
take the guarantors to court over any unpaid rent*, or (c) Delos had relaxed its restrictions on

who could own real estate on theislands.

However, it is not possible to ascertain which, if any, of these possibilities applied:
Kleosthenides of Rhodes never seems to have been called upon to pay. He had stood as
guarantor of Noumenios (no patronymic but described as 61646k ar0¢), tenant of the house
“next to Bremes® in 192BC. It appears from the accounts of 189BC that the lease was cancelled
and the housere-let at alower rent. However, Noumenios was recorded as having paid 10
drachmai shortfall himself and Kleosthenides did not have to be called upon as guarantor#:*.
This problem was evidently only a temporary one, because we find Noumenios again as tenant

of the same house in 179BC, although we do not know who his guarantor was*2.

The other foreign guarantor, Apollonios of Phoenicia, was the guarantor of Ostakos son of
Ostakos, tenant of Sosileia™®. If there were any problems with his tenancy, they have not

manifested themselves in the surviving accounts of the hieropoioi.

Although the number of non-Delians who entered into transactions with the god seems to have
been relatively small, the evidence shows that their guarantors were in the majority of cases
Delian citizens. However thereis insufficient evidence for usto be confident that this was

always the case:

408 See p75.

409 A decree appears to have been necessary to allow Hegestratos, a proxenos and benefactor of the city of Delos, to
own land on Delos and Rhenaia (IG X1,4 543 — 285-270BC) and an account survives from the second century BC
which refersto o1 gyxektnuévotl v “ Prveiat — Vial (1985:318 note 12).

410 See p75 footnote 342; however, no example of such a convention involving independent Delos has survived.
411D 400 L20 and 403 LL60-61.

42 |D 442A L143.

431D 400 LL10-11.
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» fromthelist prepared by Kent of two hundred and fifty tenants of the sacred estates**
thereis only oneforeign tenant: Sotadas of Crete tenant of Panormaos who provided one

Delian guarantor, Antigonos son of Andromenes*;

* intheperiod 314 to 246BC, there are five foreign building contractors who provided

guarantors whose names have survived, and all their guarantors were Delian citizens*5;

» of thoseindividual borrowers who are recorded as having provided guarantors during
the period of Delian independence two were foreigners: Xenon of Hermione, who
provided a Delian guarantor“t” and Apollodoros son of Apollonios of Kyzikos, the
names of whose guarantors are unknown*8, Xenon's guarantor paid interest on his
behalf in 278 and 270BC. However, he and his guarantor are recorded as owing interest
in 269, 257, 250 and 248BC — it appears that notwithstanding the fact that the guarantor
was a Ddlian citizen, the hieropoioi still encountered difficulty in recovering the interest
owed on theloan*®. Apollodoros had been granted citizenship and the right to own
land and houses by a decree dated to between 300 and 250BC*2° and we can therefore

regard him as a Ddlian citizen for current purposes*?.

* FromMolinier’slist of one hundred and sixty four tenants of the sacred houses*? and
from the further ten tenants identified by Hennig*?, only two are certainly foreigners:
one was Tolmides of Paros, who was tenant of Epistheneia in 279BC and provided two
Delian guarantors. Tolmides’ guarantors paid the rent on his behalf on this occasion
(279BC) and in thefollowing year. Thisis a good example of the potential usefulness
from the temple’s point of view of having a Delian guarantor where the tenant was a
foreigner: the hieropoioi could simply collect the rent directly from the guarantor. In
274BC, however, having a Delian guarantor did not help: both Tolmides and his

guarantor were recorded as debtors of the god for his rent*?*. The other foreign tenant

414 Kent (1948:320-337).

451G X1,2 161C LL111-115 (279BC).

416 A contract dated to 297BC named three contractors, all from Syros. There were seven Delian guarantors
(Cat#B30 B LL12-16); in another contract of 297BC, the contractor was from Paros; there were two Delian
guarantors (Cat#B31 LL24-25); a contract dated to about 280BC divided the work required into two and awarded one
part to a contractor from Paros (the other part was awarded to a Delian contractor); the Parian’ s guarantor was a
Delian (Cat#B33 B LL9-10 with Cat#B10 A LL44-46 — see p58 note 272).

47 |G X1,2 161A L35 (279BC).

418 |G X1,2 287A L192; ID 353B LL28-29; 363 L62; 366A L116; 369A L24; 372A L176; 444A L43 and 457 L32;
Bogaert (1968:146).

491G X1,2 161A L35; 162A L26; 203D L80; 226A L26; 287A L19; ID 291d L27.

401G X1,4562 LL14-17.

41 |n fact all the entrieslisted in note 418 record interest unpaid by Apollodoros and his guarantors. If the guarantors
needed to be Delian citizens, this does not seem to have assisted the hieropoioi in this case.

422 Molinier (1914:93-103).

423 Hennig (1983:475-495).

424 Car#B10 A L24; 1G X1,2 162A L20; Cat#B13 B L94 (with regard to the last entry, | follow Reger (1994:343-344),
who identified the “Poros’ here recorded with Tolmides of Paros, rather than, as Durrbach (in his notesto IG X1,2
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was Alexipolis of Thera, tenant of Epistheneia in 258BC*%; the names of the
guarantors, if there were any, have not survived. Four other tenants have been
identified who may have been foreigners: (a) Noumenios (the 61ddoxaroc aready
mentioned above). His guarantor was Kleosthenides of Rhodes, one of the two foreign
guarantors mentioned above*?5; (b) Pyrros (no patronymic but described as
TLPELPOPAPOS)*¥, listed in the accounts of 192BC when he was granted the |ease of
the house of Aristoboulos; he provided a Ddian guarantor, Diogenes son of
Diogenes*?; (c) Sotas*® but no mention is made of any guarantors for his tenancy; and

(d) Pathon son of Euporion®® but, again, no mention is made of any guarantors.

The evidence set out above suggests that, whilst having guarantors with assets located on Delos
or Rhenaia could be advantageous from the god' s point of view, there were occasions when this
advantage did not materialise.

Wealth

As at Athens, so on independent Delos, one would expect the guarantors to be wealthy
individuals. Inthe case of building contracts, thisis supported by two contracts which

specifically included a requirement that guarantors be dZ1oyp&ot*.

With regard to the sacred estates, Kent thought that it likely that the financial status of
guarantors was subject to scrutiny in much the same manner as guarantors of building
contracts®2.

Asto the sacred houses, Malinier argued that the choice of the hieropoioi in general fell
judiciously upon persons whose wealth provided all assurances, men who played a part in the

affairs of theisland and who were known by their fellow citizens**. He gave some examples:

163) and Lacroix (1932:520) thought, Poros, ametic, who was included in alist of choregoi of 284BC (1G XI1,2 105
L11): the fact that Cat#B13 B L94 records thisindividua as tenant of one of the Epistheneia houses (abeit misspelt)
seemsto me to compel the conclusion that there was an error by the engraver here and that “Poros” should read
“Parios’).

45 |G X1,2 224A LL19-20.

426 18

427 Noumenios and Pyrros were identified by Durrbach (1911:82) and Moalinier (1914:37); they argued that the
profession of these two individuas indicates that they were foreigners. Hennig (1983:461) argued that there was no
ground for such a conclusion.

481D 400 LL7-8.

429 |G X1,2 203A L27: Durrbach (in his notesto I1G X1,2 203) and Lacroix (1932:520 and 512) suggested that this
might be the metalworker and metic, Sotas son of Dexias, who appearedin alist of choregoi of 261BC (IG X1,2 114
L17 and 204 L54).

430D 459 L35: Durrbach in his notesin | D thought he was a Tenian, brother of a building contractor, Philophron son
of Euporion of Tenos (ID 442B L225). But Hennig (1983) 461 emphasi ses the uncertainty of the reading in ID 459,
acknowledged by Lacroix (1932:520).

4L Ca#B31 L9 (asrestored by Feyel (1941:161) — see p62 note 295); Cat#B35 L22; Vid (1985:104).

432 K ent (1948:275).

43 Molinier (1914:38).
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(1) Aristeides son of Teleson was epistates of the festivals®*;, Molinier remarked that to be
chosen for that rolein a place such as Delos wherereligious life held a very large place, a man
had to be a wealthy and honoured figure; (2) Demonous son of Nikon had been hieropoios*s;
(3) Antigonos son of Charistios was probably the grandson of an archon, as well as being a
tenant of one of the sacred estates, a guarantor of a loan, epistates of the festival and a tax
farmer; heis also known from a statue dedicated by him to the memory of his father, the work
of the sculptor Theon®®®. Hennig*" argued that archons, hieropoioi and tamiai belonged to the
upper strata of Delian society and identified some guarantors whom he regarded as members of
these upper strata on that basis. He added that others could be regarded as belonging to the
upper strata if corresponding indications mounted up and he gave as an example Polyboul os son
of Phokaieus (guarantor of Amnos son of Hierombrotos tenant of certain andrones in 192BC*3)
on the basis that his brother, Apollodoros was prodaneistes in 208BC** and probably a member
of the Council in 206BC*%, another brother, Polyxenos, was choregos in 215BC*! and a
nephew, Phokaieus son of Polyxenos, was archon in 180BC*2. However, both Molinier’s and
Hennig's criteria are open to criticism. A man was not necessarily wealthy simply because he
was an archon or a tenant of one of the sacred estates or guarantor on another transaction ten

years later.

In order to test the expectation that guarantors would have to be weealthy, and the views
expressed by the scholars summarised above, | have analysed the evidence from the records of
the hieropoioi of the wealth of the Delian guarantors and their families for all types of
transaction, adopting for that purpose the criteria for wealth described in chapter 144, For this
purpose | have not gone beyond one generation before or after the guarantor’ s generation,
taking into account that fortunes could be rapidly won or lost. The results are tabulated in
Appendix D. They show relatively high proportions of wealthy guarantors. These figures have
to be treated with some caution. They are based upon necessarily limited information. But they

do tend to confirm our expectations.

4% Guarantor of Epiktemon son of Melikosin 192BC (ID 400 L28) and epistatesin 207BC (ID 366 L90).

4% Guarantor of Aristoboulos son of Lysixenosin 257BC (IG X1,2 226A L19), hieropoiosin 278BC (IG X1,2 161A
L124); dso identified as wealthy by Hennig (1983:465).

4% Guarantor of two tenants, Satyros son of Amphikles (1D 400 L22) and Phokion son of Kleokritos (ID 400 LL29-
30) in 192BC; grandson of Antigonos son of Charistios, archonin 255BC (IG X1,2 116 L 1), tenant of Sosimacheiain
192BC (ID 399A L77), guarantor of aloanin c182BC (ID 407 L36), epistates of the festival in 207BC (ID 366A
L132), tax farmer in 179BC (ID 442D LL20-25); dedication to his father - IG X1,4 1180.

47 Hennig (1983:464-466).

4% D 400 L15.

49D 365 L9.

401D 368 L12.

“11GX1,2126L3.

421D 442A L21ff with Durrbach’s notesand IG XI,4 1067ef L8.

43 np4T7-48.
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In the case of building contracts, the financial standing of the guarantors seems to have been
particularly important. This may be an indication that the contractors were either men with few
assets or men whose assets would not be easily accessible to the hieropoioi on Delos. If thisis
correct, it may be no accident that the only documents that expressly require the guarantors to

be aZ1oypéot are documents relating to building contracts.
Other criteria

The records of the hieropoioi of Delos support the view that, as at Athens, other criteria than
wealth may sometimes have played a part in the approval of guarantors. The best evidence
concerns building contracts, where it appears that, although, as has been seen, financial standing
was important, knowledge of construction and of the skills necessary to carry out the work may

have mattered as well.

Thus, Nikon son of Demonous, one of the two guarantors of the building contract dated to
297BC for paving work at the temple of Apollo*4, was an official (epimeletes) for public
building works in subsequent years*s. His son, Demenous, was also an epimeletes of the works
aswell asahieropoios*®. Vial suggested that another branch of his family may have had a
particular interest in the temple of Apollo*?. Nikon and his family thus combined knowledge of
the building process with an understanding of the extreme importance to the sanctuary in having
the work done properly; these were important attributes for a guarantor of a significant building

contract. Thiswas in addition to the advantages of wealth offered by the family*4.

One of the guarantors of the building contract dated to 279BC for tiling work to the temple of
Artemis was Sosimenes*®. According to Vial, this was Sosimenes son of Antigonos, who was a
member of another branch of the family to which Nikon son of Demenous belonged*®. Of
particular significance hereis the fact that the accounts of the hieropoioi for 269BC record that
Sosimenes was paid the sum of 133 drachmai 2 oboloi, being the first instalment under a
contract for the supply of stonefor the treasury®*. In other words, Sosimenes sometimes traded
asacontractor himself. His knowledge of the building trade would have enabled him to give

44 Cat#B31 L25.

#5 |G X1,2 199A L91 (274BC); 203B L17 (269BC).

446 Epimeletes: 1G X 1,2 199A L98 (274BC); hieropoios: IG X 1,2 161A L124 and 162A L1 (278BC).

4“7 Via (1985:366).

448 Demenous was an anadochos (IG X1,2 203A LL76-77); Nikon’s other son, Sosidemos, was a prodaneistes and a
treasurer (IG X1,2 287A LL123-125; 287A L14).

49 Cat#B10 A L80.

40 Via (1985:365).

451G X1,2 203A LL81-82; Feyel (2006:466).
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useful advice to the contractor if he encountered difficulties. This may have been bornein mind

when Sosimenes was approved as a guarantor in this case®?.

Similarly, for the reasons discussed in relation to the sacred lands at Athens®3, the fact that a
proposed guarantor for atenant of the sacred estates on independent Delos had himself been a
tenant of a sacred estate may have influenced the hieropoioi in accepting him as guarantor. The
evidence supports this possibility: out of the twenty-seven guarantors of the sacred estates
appearing in the records of the hieropoioi from 314-250BC for whom we have further
information, five had already had experience as tenant of one of the sacred estates and two of
those five had previous experience of farming the very estate that they were guaranteeing®*. Of
particular interest is Polyboul os son of Parmenion: he had been the tenant of Skitoneia since
258BC, or before, but lost the lease in 250BC when he was unable to provide guarantors. The
lease was then re-let to Kallisthenes son of Diakritos. Surprisingly, the hieropoioi accepted
Polyboulos as Kallisthenes' guarantor. Polyboul os cannot have been accepted upon the ground
of hisfinancial standing as he had been unable to produce guarantors for himself as tenant.
Perhaps more important was the fact that Polyboulos had been tenant of Skitoneia for the past
eight years of more. Ironically, Kallisthenes failed to pay therent in full and Polyboulos and his
fellow guarantor had to pay the balance. Fortunately for them, this only required a payment of
18 drachmai 3 oboloi and 7 chalkoi*®.

In addition, the accounts show that a further three guarantors were relatives of men (father,
brother or uncle) who had previous experience of farming the sacred estates*®. Of particular
interest hereis Antikrates son of Aristodikos, who was accepted as guarantor of a new lease of

Pyrgoi granted in 250BC notwithstanding that his uncle, Timesidemos, had, earlier in the same

452 Feyel (2006:464-466) argued that some craftsmen established for themselves a form of mutual support by
agreeing to stand as guarantors for each other in building contracts: thisis quite plausible, athough the only direct
evidence of a guarantor who was a so a contractor isthat of Sosimenes.

48 pp77-78.

44 The five were: (1) Gnosidikos son of Herakleides, guarantor of Panormos in c301BC previously tenant of Nikou
Choros in c313BC and of Limnai in c301BC (IG XI,2 147A LL15-17; 135 LL14-15; 144A L12); (2) Polyboul os son
of Parmenion, guarantor of Skitoneiain 250BC previously tenant of the same estate in 258BC (1G X1,2 287D LL27-
28; 224A L16 (asrestored by Kent (1939:238)); 287A LL137-138); (3) Polybos son of Diodotos, guarantor of
Dionysios in 250BC, previously tenant of Sosimacheiain 269 and 268 (IG X1,2 203A L24; 204 L20; 287A L160);
(4) Polyxenos son of Aresimbrotos, guarantor of Panormosin 250BC, previoudy tenant of the same estate under the
immediately preceding lease (IG XI,2 224A L16; 275 A L14; 287A L30 and 167); (5) Teleson son of Xenon,
guarantor of Akra Delosin 250BC, previously tenant of Chareteiain 257BC (IG X1,2 226A L30; 287A L176).
451G X1,2 287A LL26-27; D LL27-29 (asrestored by Kent (1939:239)).

4% Thethree were: (1) Kleokritos son of Hermon, guarantor of Dionysios in 297BC, whose father, had been tenant of
Leimon in ¢313BC and tenant of Phoinikesin 301BC (IG X1,2 135 L 3; 144A L10; 149 L12); (2) Hermon son of
Kallisthenes, guarantor of Skitoneiain 250BC (I1G X1,2 287A L27), whose brother, Diakritos, had been tenant of
Phytaliain 269 and 268BC (IG XI1,2 203A LL22-23; 204 L18 and whose father, Kallisthenes son of Diakritos, had
been tenant of Phytaliain 279, 278 and 274BC and tenant of Phoinikesin 269 and 268 BC (IG XI,2 161A L14; 162A
L12, 199A L7; 203A L23; 204 LL18-19); (3) Antikrates son of Aristodikos guarantor of Pyrgoi in 250BC (1G XI1,2
287A L172), whose father, Aristodikos son of Antikrates, and uncle, Timesidemos son of Antikrates, had been
tenants of Charoneiain 274, 269 and 268BC (1G X1,2 199A L5; 203A L20; 204 LL9-10), and whose uncle,
Timesidemos son of Antikrates, had been sole tenant of Charoneiain 258 and 250BC (IG X|1,2 224A LL13-14; 225
L16; 287A LL27-28, 138).
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year, astenant of Charoneia, failed to pay his rent and then failed to renew his guarantors.
Timesidemos and Antikrates' father, Aristodikos, had farmed Charoneia from at least 274BC
until 250BC. It is possiblethat concerns about the financial standing of Antikrates’ family were
outweighed by the advantages that his family offered in terms of experience of farming the
sacred estates.

Guarantors who are relatives of contractors whom they guarantee

Vial commented upon the particular strength of family ties on Delos. She listed the instances of
sons guaranteeing fathers: eight loans, two sacred estates, one ferry operation franchise and one
sacred house. She noted that there is only one example of a father guaranteeing his son (the son
was atenant of a sacred estate). She also highlighted examples of solidarity between brothers,
listing eleven instances of one brother guaranteeing the obligations of another: six loans, three
sacred estates and two sacred houses™’.

In relation to the leases of the sacred estates, we may add one example of a man guaranteeing
the obligations of his cousin, two instances of guarantors being almost certainly related to the
tenants whose obligations they were guaranteeing and three instances where this was probably
the case’®. Of the twenty-seven guarantors of the sacred estates for whom we have further
information for the period 314-250BC, eleven were certainly, probably or possibly related to the

tenant whose obligations they were guaranteeing.

In relation to the leases of the sacred houses, Malinier argued that there was at Delos “a system
of familial guarantees’ and he gave examples from the accounts of 279BC of a tenant being
guaranteed by his son and of another tenant being guaranteed by his nephew and by his brother,
and from the accounts of 192BC of atenant being guaranteed by his brother®®. It may be going
too far to say that there was a“system” simply on the basis of a few surviving examples.
However, it isinteresting to note that, of the eight guarantors of the sacred houses for whom we
have further information for the period 314-250BC, three were related to the tenant whose

obligations they were guaranteeing*®.

47 Vid (1985:292-293).

48|G X1,2 287A L158 (cousins per Vial (1984:302)), 287A L158 and 169 (guarantors related to tenants per Via
(1985:303 and 333 respectively), 287A LL28-29 (three guarantors of Timesidemos son of Antikrates all possibly
related to him per Vial (1985:219)).

49 Molinier (1914:38-39).

460 These were the three guarantors cited by Molinier (1914:38-39) from the accounts of 279BC.
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The records of the tax collection and ferry franchises provide a similar picture. Here, of the
eight guarantors for whom we have further information for the period 314-250BC, two were the

sons of the contractor who had been awarded the franchise®!.

Similarly with regard to guarantors of |oans, of the twelve guarantors of personal loans for
whom we have further information for the period 314-250BC, two were the brothers of the

borrower and one was the borrower’ s cousi n*é2,

By contrast with the other transactions, no records survive of a guarantor who was related to a
contractor under a building contract during the period 314-246BC. This may not be amere
accident of survival. As has already been seen, building contracts seem to be a case apart.
Foreign contractors were more common. Thefinancial strength of the guarantor was a key
consideration. The likelihood that the contractors and guarantors would move in the same

social and economic circles was smaller.

As discussed in relation to Athens*®3, accepting as guarantor someone who was arelative of the
man whose obligations he was guaranteeing could be perceived to have advantages (for
example by allowing wealthy families to have control over their leases of sacred lands**) but
could also have placed the god at greater risk of not being ableto recover sums due. The
information available from Delos provides a means of checking whether the latter was areal
possibility: four of the eleven tenants of the sacred estates referred to above (two of whom were
“wesalthy” according to my adopted criteria) failed to pay the rent, either wholly or partly. In
three of these cases, it appears that the guarantor-relatives paid up instead, so the sanctuary was
not out of pocket. In one case, however, it appears that the rent was not paid in full and we have
no record of the outstanding balance being paid*®. The evidence is starker in the case of the
leases of the sacred houses. For the period 314 — 250BC, both of the tenants who are known

from the accounts to have been related to their guarantors defaulted in payment of their rent and

461 Both were guarantors of their father’ s obligations under franchises for the ferry to Rheneia, one dated to 296-
279BC (IG XI,2 153 L20), the other to 274BC (I1G X1,2 199B L96) (Via (1985:292 and 137 note 70)).

462 The two instances of brothers guaranteeing brothers are listed by Via (1985:292). In addition, Antigonos son of
Demeas guaranteed the obligations of his cousin, Autokles son of Teleson, under two |oans taken out in 250BC (IG
X1,2 287A LL126-129).

463 pp78-79.

464 Vial (1985:334-338); Brunet in Prétre (2002: 263-264); Pernin (2014:517).

465 The defaulting tenants were: (1) Maisiades son of Herakleides tenant of Panormos, whose brother, Gnosidikos,
was his guarantor. In 300BC Gnosidikos paid the share of the rent allotted to him as guarantor (IG X1,2 147A LL15-
17). We do not know who, if anybody, paid the rest of the rent but Maisiades was till tenant in 297BC when he paid
therentin full (IG X1,2 149 LL5-6 — Reger (1994:281-282)); (2) Amphistratos son of Hypsokles, tenant of
Sosimacheia, whose father, Hypsokles was his guarantor. Hypsokles paid all but one drachma of the rent (Cat#B10
A LL39-40 — Via (1984:293)); we do not know whether the one drachma was ever paid; (3) Kallisthenes son of
Diakritos, tenant of Skitoneia, whose son, Hermon, was guarantor. Kallisthenes paid most of the rent but the balance
was paid by Hermon and by Kallisthenes' other guarantor, Polyboul os son of Parmenion (IG X1,2 287A LL26-27 and
D LL27-29 with Kent (1939:239)); (4) Timesidemos son of Antikrates, tenant of Charoneia, was probably related to
three of his eight guarantors, Eukleides son of Pyrrhides, Polystratos son of Timothemis and Polyxenos son of
Alkimachos. Timesidemos paid the rent in part and his three relatives, dong with this other guarantors, contributed
to paying the balance (IG X1,2 287A LL29-31).
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in each case the tenant and his guarantor-relatives were listed as indebted to the god*®®. Both the
ferry franchise holders who are known to have provided relatives as guarantors defaulted in

their payments and were listed, along with their guarantor-sons, as owing money to the god*’.
On the other hand, those who provided relatives as guarantors of |oans are not recorded as
defaulting. This difference may be purely accidental but is a salutary warning asto the
reiability of the evidencefor all types of transaction: we are dealing here with very low
numbers and the evidence is incomplete and randomly preserved. We therefore need to proceed
with caution. Nevertheless, the weight of the evidence does seem to suggest that in many cases
the hieropoioi were exposing the sanctuary to greater risks of default by agreeing to accept

family members as guarantors.

The evidence from Delos also suggests that it may have been more common for sons to
guarantee fathers rather than for fathers to guarantee sons, whereas the evidence from Athens
suggests that it may have been the other way round. Vial thought that the reason for fathers not
guaranteeing their sons more often may have been therisk of disadvantaging any other sons if

things turned out badly*%®. This may well have been the case.

Vial further noted that two members of the same family, usually two brothers, frequently acted
as guarantors together for athird person. Vial listed eleven cases of this phenomenon of which
seven involved brothers*®. By contrast, we have only one example from Athens*®. Vial
thought that the phenomenon was explained by the closeness of familiesin financial matters. If
this explanation is right, the acceptance by the hieropoioi of guarantors from the same family
could again have been exposing the sanctuary to risk, especialy if, in the case of brothers, they
had not divided their father’ s estate between them. Even if they had divided their father’s
estate, if Vial is correct about the closeness of the family ties, this could have meant that if one
guarantor brother suffered a financial disaster it would be more likely that the other guarantor
brother would be affected by it than if the two guarantors were truly independent of each other.
Here again, we can use the evidence to test this theory. This shows that in two of the eleven
instances in which the guarantors were related to each other the guarantors failed to pay when

called upon to do so: Hegesagoras son of M etrodoros and Metrodoros son of Amynos (father

466 (1) Apemantos son of Leophon, tenant of one of the houses of Episthenes, islisted along with Sphongos, his son
and guarantor, as owing rent to the god (IG X1,2 161D LL69-72); (2) and (3) Aristokrates son of Amynas, tenant of
the house in Kolonos, islisted along with his brother, Metrodoras, and his nephew, Hegesagoras son of Metrodoros,
his guarantors, as owing rent to the god (IG X1,2 161D LL63-68).

467 (1) Polyanthes son of Philoxenos and his guarantor-son, Simos (IG X1,2 153 LL19-20); (2) Nikodromos son of
Tuekros and his guarantor-son, Aristolochos (IG X1,2 199B L96).

468 \Vid (1985:293).

49 Vial (1985:298-299). To these could be added atwelfth case of Antigonos son of Demeas and Telemnestos son of
Antigonos, guarantors of two loans to Autokles son of Teleson totalling 600 drachmai in 250BC (IG X 1,2 287A
LL126-129). Vid (1985:303-304) says that the guarantors were members of the same family.

470 Megakles son of Menippos and Menippos son of Megakles, father and son guarantors of a building contract of
307/306BC (Cat#A15 Col IV LL120-126).
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and son guarantors) failed to pay the rent they had guaranteed on one of the sacred housesin
279BC*", and, in 250BC, Hierokles and Phrasilas the sons of Ammonios (guarantor brothers),
were recorded as owing one half of the 419 drachmai and 3 oboloi shortfall in rent (plus a
hemiolion) following the re-letting of part of the estate of Chareteia after the tenant had failed to
renew them as his guarantors*’2. The evidence is rather limited but, again, the “failure rate’
appears high and we may tentatively conclude that the hieropoioi may well have been taking a

risk on behalf of the god in accepting guarantors who were related to each other.

Numbers of guarantors

For the leases of the sacred estates, Kent noted that in the vast majority of cases there weretwo
guarantors, that in afew cases there was only one and that on two occasions at |east there were
more than two. Kent concluded that two guarantors were not obligatory under the

epa. ovyypaen but were customary: al that thetepa cvyypae| required was that the
guarantors be adequate™.

Appendix E shows the numbers of guarantors provided by the tenants of |eases of the sacred
estates taken from the accounts of the hieropoioi where we also have arecord of the rent
payable, covering the period 314 to 250 BC*. | have also indicated where one or more of the
guarantors for a particular estate were “wealthy” in the sense defined in chapter 147,

Thefiguresin Appendix E provide examples of situations where financial considerations may
have been taken into account when determining the number of guarantors. Thus, in two of the
five instances where we find a sole guarantor, that guarantor was from a wealthy family. In the
case where there were eight guarantors, the tenant concerned in the event failed to pay the rent
in full and his guarantors made payments to make up the difference. The tenant then failed to
renew his guarantors and the land was re-let to a different tenant*. Here it was not so much the
financial strength of the guarantors that must have been taken into account as the financial

weakness of the tenant.

However, it can also be seen that the norm was to provide two guarantors and that there was a
very wide range of rents where two guarantors were provided — from 48 to 1400 drachmai.
Thisisin marked contrast to the bulk record of leases of sacred lands in Athens of the fourth

century BC, where, as discussed above, a clear rdationship between the amount of the rent and

411G X1,2 161D LL63-68.

472 1G X1,2 287A LL140-141.

473 K ent (1948:275).

474 | have based the rents on Reger (1994:309 — 337).
475 pPAT-48.

476 |G X1,2 287A LL27-29 and 138.
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the number of guarantorsis discernible, and suggests that on Delos factors other than financial
concerns may often have influenced the number of guarantors. This possibility is further
emphasised by the fact that sometimes comparatively low rents are guaranteed by two
guarantors, at least one of whom is “wealthy”. What these factors might be, we do not know;
possibilities include: afear on the part of the hieropoioi of being criticised if they departed from
the norm of two guarantors even where one guarantor would do; a smaller pool of individuals
from which guarantors could be chosen, which imposed constraints where it might be better to
have more than two guarantors; or a perception that including a guarantor who had actual
experience of farming the sacred estate concerned might be preferable to having a greater

number of guarantors.

Moalinier studied the numbers of guarantors provided for the leases of the sacred houses. He
noted that these changed over time*””: in 279BC (the earliest date for which we have records of
the number of guarantors) the accounts record two guarantors for each tenant*’; in the lettings
of 257BC some of the tenants provided two guarantors and some only one*”®; the accounts of
207BC record that, in are-letting of a xylon following non-renewal of guarantors by the existing
tenant, the new tenant provided only one guarantor“®, By thetime of the lettings of 192BC,
only one guarantor is provided by each of the seventeen new tenants*!, and the accounts of
189BC record that when one of those tenants failed to renew his guarantor, the new tenant
likewise provided only one®®2. The reason for the reduction in the number of guarantorsis not
known — Molinier suggested that it was perhaps a measure of confidence on the part of the
hieropoioi; or that perhaps, with the increase in the wealth of Deliansin the later period*2, there
were more individuals capable of assuming responsibility for the whole of the guarantee.
Moalinier may well be correct. However, it is also clear that the number of guarantors was not
dictated by the amount of therent in any of the periods concerned. This can be seen from
Appendix F, which shows the numbers of guarantors provided by tenants of leases of the sacred
houses taken from the accounts of the hieropoioi where we also have a record of the rent
payable, covering the period 314 to 250 BC. Here the approach seems to have been similar to
the one taken in relation to the leases of the sacred estates and, again, is in marked contrast to

the Athenian approach to the leases of sacred lands.

477 Molinier (1914:61-62).

478 Cat#B10 D LL60-76.

41 |G X1,2 226A LL11-22.

40 Cat#B22 LL106-107.

8L Cat#B26 LL1-30.

42 Cat#B27 LL53-55.

483 Reger (1994:257-264) has confirmed that there was an increase in prosperity in the Delian economy based mainly
upon “increased local transit trade” which must have begun between 250 and 230BC and continued until the end of
the period of Delian independence.
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Turning now to the number of guarantors of loans granted to individuals by Apoallo, the figures
for the period from 314 to 250BC are set out in Appendix G. Hereit seems that two was the
norm. Indeed for those where we know of only one guarantor, we cannot be sure that there was
not another one. The number of guarantors thus remains the same regardl ess of the amount
borrowed. This may have been because the borrower offered immovable property as security
for theloan. Thefinancial assurance provided by the guarantors was therefore less important

and the financial standing of guarantors less significant in determining their number.

In the case of building contracts, unlike other transactions mentioned so far, thereis a clear
correlation between the number of guarantors and the contract price. This can be seen from
Appendix H. At one extreme thereis a contract for 30,300 drachmai: there were three
contractors and seven guarantors. At the other extreme is a contract for 300 drachmai for which
only one guarantor was provided. The highest value contract for which we can be certain that
only one guarantor was provided is 912 drachmai. There is an overlap between contracts that
had two guarantors (highest value was over 2990 drachmai) and a contract that had three
(lowest value 1715 drachmai 5 obols and with three contractors). Nevertheless the pattern is
fairly clear and is a great contrast with, for example the leases of the sacred houses and the loans

toindividuals.

Requiring guarantors to provide security

Whereas requiring guarantors to provide security appears to have been the exception at Athens,
thereis considerable evidence of it on independent Delos. When recording the grant of aloan in
their accounts, the hieropoioi usually mention that the borrower provided security over real
estate (e.g. aloan to Autokles son of Teleson gntl bobNKket tel olkiot ThL Ev OdKOL -
Cat#B17 L126). They then often add that the loan was also granted, for example in the case of
theloan just mentioned, £t T01¢ dAlolg TOlG LAPyOLSLY AbLTOKAEL maoty (Ca#Bl7
LL126-127). The precise nature of this security is not stated, but it appears to have been some
kind of general pledge of the borrower’s possessions**. Sometimes the guarantor’ s possessions
arealso included in this general pledge (e.g. kol &ml Tolg GAAOIC TOlG LIAPYOLOLY ADLTAL

TOOLY Kal EML TOIG TOV EYYVOV - Cat#B24 LL119-120)%,

In relation to the leases of the sacred estates, the‘tepa cvyypaen| (Cat#B32 LL46-49)
specifically provided that all the possessions of the guarantors of the tenants shall be pledged to

44 Bogaert (1968:147).
485 Other examples: IG X1,2 287A LL126-131; 287hiscol 11 LL12-29; ID 290 LL132-135; 298 LL191-195; 363
LL37-44; 372A LL121-137; 396A LL40-63; 407 LL27-42. See Vdissaropoul os-Karakostas (2011:164-165).
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thegod. Hereagain the precise legal nature of the security is not spelt out but it appears to have

given the god some kind of preferential rights over the guarantors’ possessions*e.

Boiotia

Approval of guarantors

Two of the tpoppnoetg from Thespiai specifically required the guarantors to be approved by
the officials (in one, the katoptai; in the other, the archa)®’. Two other tpopprioeig (Cat#C3
and Cat#C6) required the tenants to provide guarantors “for the hierarchs’ and “for the archa’

suggesting that here too the approval of the relevant officials was required®.

As discussed in chapter 1%, it is possible that the vopiog referred to in the building contract
from Lebadeia set out the procedure to be followed for the approval of guarantors for building
contracts, leases and other contracts entered into with the koinon, a city, or one of their gods or

goddesses.

The same contract concludes with a general * sweeping up” provision to the effect that any other
matters not expressly provided for in the contract are to be in accordance with the katontikov
vopov kai vaomoikov#?. Further possibilities, therefore, arethat (a) the voomoikog vopog
required guarantors of building contracts with the koinon or one of its gods or goddesses to be
approved by the naopoioi, who had wide powers under the contract to monitor the performance
of the work, to accept completed work and to award the contract to other contractors if thefirst
contractor defaulted™, or (b) that the katontikog vépog required all those who gave a
guarantee to the koinon to be approved by the katoptai (who, at state level, also had that
function under one of the Thespian leases).

| turn now to the criteria applied by the officials when approving guarantors.

Citizenship

For the leases of Thespiai, all but two of the guarantors for whom sufficient details have
survived were Thespian citizens. The records include one Theban and one Thisbean

guarantor®®?. Since the citizen of any of the confederated Boiotian cities had the right to own

486 See further pp149-150.

47 Cat#C1 LL6-7; Cat#C2 LL6-7.

488 Cat#C3 L14; Cat#C6 L15.

489 pp68-69.

4%0 Cat#C9 LL87-89.

491 See pp132-133 and 185-186.

492 | Thesp 56 LL19-20 and 23-24 (Theban guarantees Thespian tenant to the city); IThesp 56 LL31-33 and 34-37
(Thisbean guarantees two Thespian tenantsto the city).
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land in any other confederated Boiotian city*®

, an offer of a guarantee from a non-Thespian
Boiotian who owned unencumbered land in Thespiai may have been no worse, from a financial
point of view, than an offer from a similarly circumstanced Thespian citizen, since in both cases
the guarantor had land which would be available to the community as a means of recovering
payment of sums owed by the guarantors. Even if the proposed non-Thespian Boiotian
guarantor did not own land in Thespiai, it would probably have been areatively straightforward
matter for the Thespian officials to take similar action to enforce the guarantee against that

guarantor in another federated city**.

Wefind no instance in the records of a guarantor who is not a citizen of a federated city.
Nevertheless the evidence is so sparse that it is not possible to say that non-Boiotian guarantors
were never appointed. We know that judicial conventions entered into between Greek city
states sometimes provided for the resolution of disputes arising from obligations entered into
between one city and an individual citizen of another city*®> and although no such convention
between the koinon of Boiotia or any of its member states and another Greek city state has
survived™, the possibility of such a convention cannot be ruled out, and thus it is possible that
it may in certain circumstances have been feasible for a non-Boiotian guarantor to be appointed.
So far as concerns the Thespian leases, however, as Oshorne remarked, these are characterised
by their very local nature. Local men took leases of local land and their obligations werein the

main guaranteed by local men as well*.
Wealth

All the Thespian Tpopprioelg referred to above required guarantors to be 4§10y peot*®. This
also appears to have been a requirement of the building contracts from L ebadeia®®, and so

perhaps also of the vopog discussed in chapter 15%.

We do not know how the officials decided whether a guarantor was 516 peog, although a key
factor in many cases would no doubt have been ownership of unencumbered land. Thereis,

however, almost no evidence as to the wealth of the guarantors™™ or of the tenants. 1t may have

4% Roesch (1982:302-305).

4% See ppl73-175.

4% See p75 footnote 342.

4% Thereis evidence that there was ajudicia convention between the Hellenistic Confederation and Athens but it is
unlikely that this provided for the resolution of disputes between Thespian or other officials (such as the naopoioi of
the Boiotian koinon) and an Athenian guarantor: IG 112 778 and 779 (c250BC); Gauthier (1972:337-338); Roesch
(1982:401-402).

497 Oshorne (1985:319, 321).

4% Cat#C1 L6); Cat#C2 L6); Cat#C3 L14; Cat#C6 L15.

49 Cat#C9 L27; Cat#C12 L45.

500 hp68-69.

01 The fact that a guarantor, or arelation of his, appears on amilitary list (we have six instances of this out of atotal
of seventy-seven guarantors whose names are well preserved) is of no significance for our purposes. Thisleaves us
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been that a guarantor of arent of 340 drachmai (the highest recorded rent) had to pass a fiffer
test than the guarantor of arent of 1 obolos (the lowest recorded rent). Thus, we cannot assume,
as Osborne does™®, that because the guarantors had to be 610y peot, they must have been
wealthy (however one defines wealth).

Other criteria

Asin Athens and on Delos we find that some of the guarantors of public or sacred land were
themselves tenants®®. Their skills in farming might have provided additional assurance to the
officials who were responsible for approving them as guarantors. However, it has to be
remembered that the tpopprioetg stipulated only one criterion, that they should be 6E10y peot.

Guarantors who are relatives of contractors whom they guarantee

As at Athens and Delos, there are instances in the records of the |eases of Thespiai of a tenant
being guaranteed by a member of his own family®. The advantages and potential
disadvantages of this type of arrangement from the point of view of the community, already

discussed in relation to Athens and Delos™®, could have applied equally in Thespiai.

At Thespiai, as at Athens®®, there is also evidence of more complex interrelationships between
many of the guarantors and the tenants. This complexity has been noted and described by
Osborne™”. Pernin also notes the existence of groups of men interested in the estates either as
tenants or guarantors or both whose connections, if they are not recognised as family links, are
nevertheless very close. Sheargues that there is evidence of a desire to keep leased properties

within the same group. Pernin has suggested that the numerous examples of a tenant agreeing

with one guarantor who may have been the son of one of the members of the commission charged with the award of
leases, one who may have been the father of alimenarch, and a Theban guarantor who was a kabirarch. We do not
know whether a property qualification was required for these offices and we cannot assume, therefore, that their
holders must have been wedthy individuals.

502 Oshorne (1988:295).

508 Mikion son of Homoloichos, guarantor of land belonging to the Muses (IThesp 54 LL22-23), was atenant of other
land belonging to the Muses (IThesp 54 L21); Klearetos son of Medon, guarantor of lands bel onging to Hermes
(IThesp 54 LL39-40, 40-41and 56), was a tenant of other land bel onging to Hermes (IThesp 54 L40); Eukrateis son
of Damokrateis, guarantor of land belonging to Hermes (IThesp 54 L40), was tenant of other land belonging to
Hermes (IThesp 54 LL40-41); Aristokritos son of Aristokritos, guarantor of land belonging to Hermes (IThesp 54
LL53-54), was tenant of other lands belonging to Hermes (IThesp 54 L53 and IThesp 54 LL56-57), Saon son of
Hiaron, guarantor of land belonging to Hermes (IThesp 54 LL56-57), was tenant of other lands belonging to Hermes
(IThesp 54 LL53-54, 54, 55, 55-56); Rhodon son of Agestrotos, guarantor of three plots of land in Apharkeioi
(IThesp 56 LL16-17, 43-45 and 47-48), was tenant of another plot of land in Apharkeioi (IThesp 56 LL48-49),
Heirodotos son of Wadosios, guarantor of two other plots of land in Apharkeioi (IThesp 56 LL17-18 and 18-19), was
tenant of another plot of land in Apharkeioi (IThesp 56 LL29 -30), Philon son of Philon, guarantor of aplot of landin
Apharkeioi (IThesp 56 LL29 -30), was tenant of four other plots of land in Apharkeioi (IThesp 56 LL17-18, 18-19,
38-39 and 41-42); Epenetos son of Herakon, possibly guarantor on three occasionsin IThesp 51 LL10-11 may have
appeared in what seems to have been alist of tenantsin IThesp 49 L3.

504 Son guarantees father (IThesp 57 LL8-10); husband guarantees wife (IThesp 56 LL39-41 and 42-43).

505 hp78-79 (Athens); pp96-98 (Delos).

506 See pp79-80.

%07 Oshorne (1985:320ff).
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to stand as guarantor for someone who had been his guarantor previously are evidence of
mutual assistance within family or friendship groups which had asther intent the maintenance
of leases of certain properties within the group®®. It may be that the officials were prepared to
permit this type of arrangement on the basis that the lessor would benefit from it in turn. It was
not however free of certain risks as far as the community was concerned. It could result ina
group of individuals, whether as tenants or guarantors or both, carrying a considerable amount
of credit risk between them.

The best example of this complexity can be found in the case of Klearetos son of Medon.
Klearetos stood as guarantor for three tenants of three of the plots of land owned by the god
Hermes at atotal rent of 272 drachmai®®. The three tenants were Philomeilos son of Nauton,

Eukrateis son of Damokrateis and Eneisias son of Saon. As to the three tenants:

1. Philomeilos son of Nauton was tenant of one other property recorded in this inscription
at arent of 54 drachmai. His guarantor for that property was Nikon son of Chareitidas,
who was also the guarantor of Eneisias son of Saon as tenant of another property
recorded on this inscription — see 3 below®™. Philomeilos was also probably the father
of Epinion®, who is recorded in the same inscription as the guarantor of Nommos son
of Alexion of two tenancies at arent of 60 drachmai each™.

2. Eukrateis son of Damokrateis was guarantor in turn of Klearetos son of Medon, who is
recorded in the same inscription as a tenant of land at arent of 128 drachmai®.

3. Eneisias son of Saon was recorded in this inscription as tenant of two other properties at
rents of 51 and 59 drachmai®'*. His guarantor on one of these properties was Nikon son
of Chareitidas, who, as mentioned in 1 above, was also a guarantor of Philomeilos son

P15 who is

of Nauton. Further, Eneisias was probably the son of Saon son of Hiaron
recorded in this same inscription as the tenant of four properties at rents of 52, 70, 50
and 105 drachmai®'®. Saon’s guarantor for all four tenancies was Aristokritos son of
Aristokritos. Aristokritos also held two tenancies of the god' s property at rents of 71
and 120 drachmai. His guarantor for one of these tenancies (at arent of 120 drachmai)
was Saon son of Hiaron, the tenant whose obligations he was guaranteeing under the

four tenancies®’.

508 Pernin (2014:141 and 517).

509 | Thesp 54 LL39-40; 40-41 and 56.
510 | Thesp 54 L41.

511 Oshorne (1985:323).

512 | Thesp 54 LL43-45.

513 | Thesp 54 L40.

514 | Thesp 54 LL42-43.

515 Oshorne (1985:323).

516 | Thesp 54 LL53-56.

517 | Thesp 54 LL53 and 56-57.
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The complicated relationships between these tenants and guarantors are shown in diagram form

in Appendix 1.

Thetotal of the annual rent owed to Hermes for which Klearetos, Philomeilos, Eukrate's,
Eneisias and their families were responsible was 1081 drachmai, spread over atotal of fourteen
tenancies. The close interdependency between these individuals in respect of their obligations
to the god could have meant that if one of them encountered financial difficulties the others
would fed the effects. Thiswould have to be taken into account in determining whether the
guarantors in this closely connected network were a&1dypeot. The officials concerned would
have had to look beyond the rent payable under a particular tenancy. If information was
available as to the value of any unencumbered land owned by the guarantors, for example from
aregister of ownership of land in Thespiai, this should not have been too arduous a task.
However, although Faraguna has argued that registration of real property was, at least from the
fourth century and with increasing intensity up to the end of the Hellenistic period, widespread
in the Greek world™®, we have no direct evidence that such registers existed at Thespiai in the
second half of the third century BC. If thisinformation was not readily available to the
officials, or if it was not checked by the officials, it is possible that the community could have
been exposed to arisk of default.

Numbers of Guarantors

Two of the Thespian tpoppnoeic (Cat#C1 LL6-7 and C2 LL6-7) required that there should be

no more than two guarantors. The other two set no limit on the number of guarantors.

An upper limit on the number of guarantors has no parallel in Athens or Delos. It seems, on the
face of it, to be contrary to theinterests of the temple and of the guarantors. It can probably be
explained if therewas arule or practice that, where there was more than one guarantor, each
guarantor was liable for only a part of the rent®®. This would have meant that tenants could, if
they wished, provide a large number of guarantors, each of whom would only beliablefor a
small part of the sums due. Thiswould have been unwelcome to the community, which would
have been faced with considerable extra cost in collecting unpaid rent from numerous
guarantors and with the problems that might arisein case an individual guarantor contested his
obligations. Hence the authors of these tpoppnoetlg placed alimit on their number. In fact, no

instances of two guarantors have survived in the lists of tenants, guarantors and rents of land

518 Faraguna (2000) and (2005).
519 See further p129.
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>0 Oneisthe

whose |eases were governed by the two mpoppnoetlg containing this stipulation
norm. On the other hand, where the Tpoppricelg contained no restriction on the number of
guarantors, we find no instances of more than two guarantors in the very fragmentary lists of
tenants and their guarantors associated with them. We do occasionally encounter two

guarantors but here too one is the norm*.

There does not appear to have been any correlation between the amount of the rent and the
number of guarantors. There are nine cases of two guarantors where theinformation is
sufficiently well preserved to permit comment. In one case of these cases, the tenant was a
Theban®?. However, as acitizen of the koinon, a Theban did not necessarily present any greater
risk to the city of Thespiai than a Thespian citizen. Non-Thespian citizenship cannot on its own
have been a reason for requiring two guarantors. In another case the rent is 325 drachmai®?, the
second highest rent recorded out of atotal of 86 plots for which therent is reasonably well
preserved. However, for the plot which commanded the highest rent (340 drachmai) only one
guarantor was provided®* and, in five cases where two guarantors were provided, therents are
very low by comparison with the rents payable under other leases (in one case as low as 6
drachmai, yet two guarantors were provided®®). The amount of the rent cannot on its own
therefore have been areason for requiring more than one guarantor. In three of the cases where
the rent was very low yet two guarantors were provided, the tenant was awoman and in two of
those one of the guarantors was her husband™?; in the other two cases where the rent was very

low the tenants were boys®”’.

It appears, then, that in order for the officials to require (or permit) two guarantors there had to
be special circumstances, or a combination of circumstances, of some kind. What those special
circumstances might be may have varied from caseto case. Thereason for treating female or
child tenants as special cases was probably rdated to their legal status. It seems clear that in
Boiotia a woman had to be represented by a man in taking certain acts such as taking a lease of
sacred land, granting aloan or granting manumissions™®. It is possible that the subordinate
legal status of women may have restricted the ability of the officials to take action to recover
unpaid rent from women by seizing and selling property. For example, the consent of a

woman's kyrios may have been required if her property was to be sold to meet demands by the

520 | Thesp 46, 47, 50, 51 and 52; Foucart (1885:416); (1909:120 and 400); Pernin (2014:499).

%21 | Thesp 53 L58: two guarantors (see Feyel (1937: 226)); IThesp 54 LL49-50: two guarantors; I Thesp 55 LL7-8:
two, possibly three, guarantors; IThesp 56 LL16-17; 20-23; 24-27; 31-33; 34-37; 39-41 and 42-43: two guarantors.
52 |Thesp 56 LL16-17.

523 | Thesp 54 LL49-50.

524 | Thesp 54 LL46-48.

525 | Thesp 56 LL39-41.

5% | Thesp 56 LL24-27; IThesp 56 LL39-41 and 42-43.

527 | Thesp 56 LL31-33 and 34-37.

528 |_eases: IThesp 56 LL26-27, 40-41 and 43. Loan: IG VII 3172 LL79-80. Manumissions: Darmezin (1999:196
and 201).

106



officials for payment of rent. This may have meant that it would be preferable from the point of
view of the community to proceed directly against the guarantors. The same may have applied
to minors. We know that they acted through @iiot in the case of grants of |leases of sacred
lands®®, as did one of the femal e tenants already mentioneds®, and as did women who granted

manumissions®3,

Requiring security

Finally, it is to be noted that the tpoppnoeic also required the tenant to provide a sum of
money as security (evéyvpov) for himself and each of his guarantors. In two of them the
security required was two oboloi for the tenant and two for the guarantor (Cat#C3 LL15-16 and
No.C6 LL16-17). Two earlier tpoppnrioetg required security of one obolos each rather than
two (Cat#C1 LL7-8 and Cat#C2 LL7-8). The amounts of security are extremely small and
Roesch must therefore surely have been correct in suggesting that, despite being described as an

Evéyvpov, it wasin reality no more than aregistration fee’®,

Common legal principles and practices underlying the vetting of guarantors

Thereview of the evidence in this chapter indicates that it may well have been a principle that
all guarantors of transactions involving the community had to be formally vetted before
acceptance by the community. The significance of such formal approval would have been
twofold: to emphasise to the guarantor the seriousness of the commitment involved in becoming
a guarantor; and to reveal publicly the person who had agreed to stand as guarantor asthe
person who was approved as being able and willing to make that commitment to the

community.

However, the procedures for such vetting seem to have differed between the different
jurisdictions and between different transactions. In Athens and on independent Delos the
Council or other body such as a dikasterion was involved in the approval of guarantors, in
addition to the officials in charge of the transaction, for some, but not all, transactions.
However, thereis no evidence of the involvement of these kinds of bodiesin Boiotia. Rather,
the responsibility for approval seems to have rested with a committee of officials such as the
katoptai. On independent Delos we know that there was aformal process and although direct
evidence of such a process in Athens and Boiotiais lacking, this does not mean that formal

events of approval of guarantors did not take place there aswell. So far as concerns Athens, the

529 | Thesp 56 LL32-33 and 36-37.

530 Zopoura daughter of Dionysios (IThesp 56 LL26-27).
531 Darmezin (1999:199-201).

532 Roesch (1982:394). Pernin (2014:103, 117 and 139).
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fact that the tenant of the quarry leased by the deme of Eleusis had to swear an oath before the

demesmen suggests that there may well have been a formal procedure in that case.

In all three states the guarantors were normally citizens of the state concerned. Use of citizen
guarantors may have made it easier for the officials to collect sums due where the contractor
was a non-citizen (although evidence from independent Del os provides some examples where
they neverthel ess encountered problems, albeit not necessarily on the scale that might have
applied if the guarantor had been a non-citizen without £yxtnoic). However, areevant
citizenship requirement does not seem to have been an overriding principle of law or practice.
On Delos during the amphiktyonic period, all guarantors except possibly one (who was a
Delian) were Athenian. It would have been relatively straightforward for the amphyktyons to
recover sums due from the Athenian guarantors in Athens and from any Delian guarantors on
Delos (although it appears that there may have been some resistance from the latter). At
Thespiai all non-Thespian guarantors attested were Boiotian citizens and recovery of amounts
due from themin their “home” states should not therefore have been a problem®®. From
independent Delos, we have two examples of non-Delian guarantors. This would not
necessarily have meant that the hieropoioi were not able to recover amounts unpaid from them,
if they had £ykxtnoig on Delos or, possibly, if alegal convention existed between Delos and the
guarantor’s home state. Further, it is worth recalling that the fact that we find no non-citizen
guarantors at Athens and no non-Boiotian guarantors at Thespiai does not necessarily mean that

therewere none.

Similarly, whilst we have ample evidence from Athens and independent Delos that many
guarantors were wealthy and there is evidence from all three jurisdictions that in some
transactions there was a specific requirement that guarantors be 6,510 peot, arequirement for
wesalthy guarantors does not seem to have been a fundamential principle of law or practice. In
Athens and on independent Delos it seems likely that the experience of the guarantors in the
field of the particular type of transaction being guaranteed may have been taken into account as
well. This may have been particularly important in the case of building contracts and possibly
in the case of leases of the sacred estates. In the latter case, this may have been an added reason

for the apparent preference for citizens (local people who would be on hand) as guarantors.

In all three states, thereis evidence that officials were prepared to accept as guarantors
individuals of the same family as the individual whaose obligations were being guaranteed. This
might have exposed the community to therisk that if the family fell upon hard times the
community might be left out of pocket, and it is therefore difficult to see that there was any

533 See pp173-175.
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form of principle or practice that kin guarantors would be acceptable in some cases. Apart from
anything else, we cannot tell from the evidence what those cases might be. At Thespial, the
evidence of kin guarantors may perhaps be explained by the very local nature of the series of
leases for which the records survive. On independent Delos, it is especially hard to see why the
Delians were willing to accept the risk involved in accepting kin guarantors, when one considers
the dependence of the Delians upon the prosperity of their sanctuary. Perhaps here, as
elsewhere, each case would depend upon the particular facts, for example the availahility of
guarantors, whether the property of the guarantor was held separately from that of the
contractor, what particular qualities were being looked for in the guarantor (e.g. technical
knowledge of and skill in the subject matter of the guarantee as opposed to financial strength).

One particular difference between the three jurisdictions concerns the numbers of guarantors.

At Athens, the number of guarantors appears to have increased with the value of the transaction.
On independent Delos, although there were occasions when the number of guarantors might
reflect the financial circumstances of the tenant or the guarantor proposed, the number of
guarantors does not, with the notable exception of building contracts, appear to have born any
direct rlationship to the value of the transaction. At Thespial there was for some of the leases
of sacred and public land a limit on the number of guarantors who could be provided. However,
in relation to leases generally, as on Delos, there does not appear to have been any correlation
between the number of guarantors and the amount of the rent, although it does appear that
where the tenant was a woman or a minor the number of guarantors might be increased. These
differences may be regarded as an indication that a fairly wide discretion was | eft to the officials
and other bodies responsible for the approval of guarantors. Such was the variety of
circumstances surrounding various transactions that it would perhaps have been inevitable that
such discretion should have been allowed. But we may also seein these differences an
indication that there were fewer people on independent Delos and at Thespiai who were
prepared to put themselves forward as guarantors.

Differences can also be seen in the area of the provision of security by guarantors. At Athens,
evidence of guarantors being required to provide security for the fulfilment of their obligations
isvery limited. On Delos, by contrast, there was sometimes some kind of general pledgeto the
hieropoioi of the possessions of the guarantors of loans made by the god and of the possessions
of guarantors of tenants of the sacred estates. At Thespiai, the security required from guarantors
of leases was so small as to amount to nothing more than a kind of registration fee. Inthese

differences we see again®** areflection of the greater importance to the sanctuary and to the city

53 See p71.
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state of Delos that the sanctuary should have the means to recover the sums lent in the event of
the borrower’ s inability to repay.
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CHAPTER THREE

What did the guar antee cover ?

Theissue of what was expected of the guarantor if the contractor defaulted was obviously a
matter of some importance not only for the community but also for the guarantor himself. In
this chapter, | will discuss the similarities and differences in approach to this question adopted
by our three states with a view to determining whether we can discern any common principles at

work in this regard.

Athens

Theterms in which the guarantee was expressed in the surviving evidence indicate what was
required of the guarantor. Thus, the wording of the decree of an Athenian tribe concerning the
grant of leases of tribe lands (Cat#A16 LL2-10) made it clear, as Partsch®* noted, that the
guarantor owed his obligations separately from and alongside the tenant: Tovg o¢
po[fmoapévov]c Kol Tovg Evy[uINTac...amodddval kol [Katafdiiety T0] pey mpdT
oV uépoc... Both areresponsible for payment of the rent and the tamias and epimeletai of the
tribe could look to them both for payment. If the rent was not paid, the property of both the
tenant and the guarantor could be seized (Eveyvpaciav €ival abt@dv). There was no
provision in the decreefor the officials to make a demand for the unpaid rent from the tenant, to
notify the guarantor that the tenant had not paid or to make a demand on the guarantor before
the guarantor could be considered in default>®. The guarantor was given no “grace period”. In
order to avoid the consequences of non-payment, it was vital for the guarantor to ensurethat the
tenant paid on time. The guarantor was in effect acting as the enforcer for thetribe. It is not
hard to imagine that a particularly cautious guarantor might prefer to pay the rent himself and
then recover it from the tenant (rather like the proeispherontes did for the collection of the

proeisphora and contributions towards trierarchies®).

This direct obligation of the guarantor can also be found in the Peiraieus general conditions of
321/320 or 318/317BC for the grant of leases by the deme (Cat#A28), which required
guarantors to provide security not for the performance of their guarantees but for the
performance of the picOwotc (L6)>®. It can also be seen in the decree of the deme of Eleusis
of 333/332 BC for the lease of a quarry (Cat#A37), which required the guarantors to swear, not
to ensure that the tenant would pay the rent on time but that they themsel ves would pay it

(LL29-31). Thiswas a separate undertaking by the guarantors sitting alongside the tenant’s

53 Partsch (1909:181).

536 Partsch (1909:189-190).

537 Hansen (1999:113-114); Thomsen (1964:206).

538 See pl114 for adiscussion of what obligations were referred to by the word picdwotg here.
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own obligation. The syntax is similar to that which appearsin thetribal decree (Cat#A16) and
the same comments asto its practical effects apply.

The position was the same in an entry in the accounts of the supervisors of the dockyard at
Peiraieus for 334/333BC, which records a guarantee of a debt owed by a trierarch following his
trierarchy, (Cat#A20 LL65-68). Itisformulated in terms (GvaoeEdpevog.... amodwoelv) that
make it clear that the supervisors could expect payment of the debt directly from the guarantor if
the debtor did not pay. Partsch argued that avadéyecbot amodmoetv here meant the guarantor
was liable jointly with the debtor to the creditor. He observed that this kind of construction only
occurred in claims for payment of money and guarantees for them™®. If, however, by “jointly”
(“solidarisch™) Partsch meant that the creditor could demand payment from the guarantor
without the debtor being in default, hisinterpretation may perhaps be doubted. The entry in the
dockyard accounts should beread, in my view, as making it clear that the claim could not have
been made against the guarantor had the debt owed by the trierarch not been outstanding.

Again, however, no prior demand upon the trierarch was necessary and no grace period was

allowed to the guarantor.

The position is more complicated in the hereditary lease granted by the meritai of the deme of
Kytheros in the second half of the fourth century (Cat#A27). Here, the tenant’s abligations
were (@) to pay the rent in specified months each year (LL12-15); (b) to refurbish the workshop
and the housein thefirst year (LL15-17). If hefailed to pay therent katda td yeypappévo
(i.e in the amounts and at the times stipulated) or failed to carry out the refurbishment work, he
would owe double the rent and he had to vacate the workshop without protest (LL17-20). The

guaranteeis ToL TONOELV TG, YEYPUUUEVA. ....... EV TOL (POVOL TOL YEYPOUUUEVOL.

Two questions arise here. Firstly what obligations did the guarantee cover? Secondly, what

was the guarantor required to do if the tenant failed to perform those obligations?

Asto thefirst, Partsch took the view that the guarantor was guaranteeing the whole of the tenant’s
obligations under thelease - Ta yeypappéva - including payment of rent, the execution of the
refurbishment work and payment of doublethe rent if the tenant defaulted on either of these
obligations®®. But Behrend argued that the guarantee only covered the refurbishment work®. In
Behrend’s view, the expression&v 1@t ypovmt tdL yeypappévol referred to the period of one
year within which the refurbishment had to be carried out. Further, Behrend argued that motricetv

can only with difficulty be read as referring to payment and that since this was a hereditary lease it

539 Partsch (1909:100-101 and 162).
50 Partsch (1909: 326 note 4).
%41 Behrend (1970:126 and note 134).
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would have been necessary to provide for a successor to the guarantor if his guarantee covered
payment of the rent (here, presumably, Behrend was implying that since the guarantor in this case
was the father of the tenant, it would not have been acceptable for the guarantee to passin the
normal way to the guarantor’ s son upon the guarantor’ s death since the tenant would then be
guaranteeing himself). In my view, Partsch’s interpretation is to be preferred: &v 1@t ypovmt
T Yeypoppévor go equaly as well with payment of rent as with execution of work given the
preceding words, Ta. yeypappéva, which clearly apply to both. And if it had been intended that
the guarantee would cover only the work, Emiokevely could easily have been used. Further, there
is evidence of the use of the general word ot cetv to cover payment of money in alease granted
by the deme of Prasiai dated to just after the end of the fourth century BC. The lease provided that
if the tenant did not pay the rent on time the tenant or his descendants, o1 U1y motovvteg Td.
yveypappéva, had to pay afine of 1000 drachmai (SEG 21.644 LL2-11).

Asto the second question, Partsch referred to this inscription as an example of the type of Greek
guarantee in which the guarantor promised the beneficiary that the contractor would perform®?,
as opposed to the examples reviewed above of leases and debts, where the guarantor gave an
undertaking directly to the beneficiary that he would perform if the contractor did not>®,

Partsch suggested that the former was the typical form of the &yy0n); the latter was used
occasionally and only where the obligation was to make a payment. Y et even the former type of
guarantee, Partsch argued, required that if the contractor did not perform, the guarantor would
do so himself>*. In the present case, therefore, the guarantor would no doubt have had to pay
the rent if the tenant did not pay and to refurbish the workshop if the tenant failed to do so. The
lease expressly provided what else was to happen if the tenant did not pay the rent or failed to
carry out the refurbishment work on time: in both cases the tenant was to pay a penalty of
double the rent and vacate the workshop. Again, therefore, if the tenant failed to pay this
penalty, the guarantor would no doubt have had to pay it. The paosition may not have been that
different from what would have applied if the guarantee had been a “direct” undertaking to pay
if the tenant did not pay. In reation to the vacation of the workshop following these defaults,
however, the position must have been different. Only the tenant could perform this obligation.
The guarantor could not. As Partsch admitted, no indication is given of what the liability of the
guarantor was in practical terms if the tenant refused to move out>®. Some kind of financial
compensation to the meritai (for example payment of rent for the period during which the tenant

remained in occupation) seems to be the only real possibility>*. No doubt that would have

2 Asinls. 5.1 kol Eyyuntdg xatacthoavieg fj pny mapoddosly Huiv 1adra....
53 Partsch (1909: 159ff).

54 Partsch (1909:171).

55 Partsch (1909:328).

546 Partsch (1909:169 and 194).
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provided the guarantor with the necessary “encouragement” to ensure that the tenant vacated the
workshop. In doing this, the guarantor would again effectively have been acting as the lessor’s

“enforcer” so that vacant possession could be given to a new tenant.

The leases granted pursuant to the Peiraieus general conditions of leasing of 321/320 or
318/317BC (Cat#A28) also included non-financial obligations: that the tenants were not to remove
soil or wood from the land leased (LL9-11); that during the last year of the lease, they wereto
cultivate the land only for half the year and that in the event of breach of this obligation, the excess
crop should belong to the demesmen (LL15-22). Were these obligations included in the picmotg
which the guarantor was required to guarantee>’? In my view they werenot. It will berecalled
that the conditions provided that for rents above 10 drachmai the tenant had to provide adequate
security for the rent (dmotiunpa thg picbwoswsg aE10ypemv), whereas for rents under 10
drachmai he had to provide an £yyvntiv amodiddpevov ta Eovtod Thg piobmosms. In both
places, given that the context is a stipulation which makes the type of security dependant upon the
amount of the rent, picBmotlc must mean “rent” and not the lease as awhole>®. The guarantee did
not therefore cover any of the non-financial stipulations but was limited to payment of the rent if

the tenant failed to pay.

Another example of a non-financial obligation included in leases that required guarantors can be
found in the introductory words of a bulk record of leases of the Lykourgan era (Cat#A34 L L 35-
39). Theseleases and those that preceded them in thelist required not only the payment of rent but
also the delivery of seasonal produce (11| katafécews Thg p[toddvw]oems Kal TV
wpoimv). Itisprobablethat part of the rent was payablein the form of a share of what the estate
had produced in the year™®. It is not known whether the guarantee covered this obligation as well
as the payment of rent; if it did, and a tenant under one of these leases did not deliver the produce,
the guarantor might have been required to deliver the produce himself, either by bringing it from his

own farm (if the guarantor was also afarmer®™) or by buying it from the market.

Turning now to building contracts, the primary obligations here were, of course, non-financial
but financial obligations are to be found in them too. Where the building contract imposed the
payment of fines upon the contractor if he did not perform, it seems that the guarantor was
expected first and foremost to pay that fine if the contractor did not. Thus, in the law of
337/336 BC rdating to the rebuilding of the walls and harbour moles (Cat#A14), if correctly
restored by Thir®:, the appointed officials could impose afineif the contractor failed to

547 See pl1L.

5% This seems al so to be the view of Pernin (2014:487).

59 Behrend (1970:117); Faraguna (1992:339-340); Walbank (1983d: 217).
550 See pp77-78.

551 For adiscussion of the restorations of the text here see ppl42-145.
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complete the work. Thewording of thelaw, again if Thir’s restorations are followed, provided
that both the contractor and his guarantor were responsible for the payment of this fine (LL34-
35: €l Tiveg TON OOOCAPEVOVY T} EYYUNCOUEVOV G[TeldodoLY TadTOLG TOlG (MUl
TOUg &ML T4 TElYM MpNUEVOLS glodyelv] TOLTOVG €1C TO d1KAOTNPLOV.). Hereagain it
appearsthat we have “direct” guarantees: the guarantor owes his obligation to pay the fine
directly to the city alongside the contractor and the practical consequences, court proceedings,
were immediate and direct. The same applied to fines for delays to completion in the contract
for work to the sanctuary of Apollo on Delos (Cat#A43 LL19-20). The naopoioi wereto
enforce the payment of such fines from the contractor and his guarantors (a.btov kol to[v]g
[Eyyluntag). Theguarantor isliable directly to the god separately from and al ongside the

contractor>®2.

Thefines referred to above werefor delay. What might happen if the contractor executed the
work poorly or provided shoddy materials? The possibilities may be hinted at in the
Erechtheion accounts of 408/407 BC (Cat#A13). These accounts record payments to the
contractor, Dionysodoros, for encaustic painting work and it will be recalled that they also
mention his guarantor, Herakleides of Oe. Davis suggested that the guarantor is mentioned here
because this was a special casein which the state supplied the contractor with a quantity of
expensive material®=. In my view, this cannot be the reason. In thelines following the entry for

the sixth prytany, payments to goldsmiths were recorded. Thereis no mention of a guarantors®.

An aternative explanation for the appearance of the guarantor in these entries may be that both
the contractor and the guarantor received payment. As has already been seens, it is possible
that Herakleides was in the building trade himself. He may have been helping Dionysodoros
out, perhaps because Dionysodoros was in danger of defaulting. Thus Herakleides is named
along with Dionysodoros as payee, and in recording the payment no effort has been madeto
stipulate how much each receives, perhaps because this is a matter between Dionysodoros and

Herakleides and not something the treasurers making the payment were concerned with®.

Such an interpretation is not without its problems. In thefirst passage the contractor and the
guarantor are both named in the nominative case followed by the amount of the payment. Inthe

second, however, the contractor is in the dative and the guarantor is in the nominative followed

552 As Partsch (1909:180) observed; Erdas (2010:203-204) remarks that both contractor and guarantor are treated in
exactly the same way by the state.

558 Davis (1937:112).

554 Nor, in my view, can the reason be that the Dionysodoros was a metic (from whom it might have been desirable
for the state to obtain a citizen guarantor — see p74). Many of the contractors identified in these accounts were metics
but there is no mention of guarantors.

55 p77.

5% See further p197.
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by the amount of the payment. If the guarantor was being paid in the second entry, one might
expect that his name would bein the dative casetoo. But perhaps one should not necessarily
expect the consistent use of cases in building accounts™’. If the interpretation is correct, it does
provide us with another alternative as to what the community might expect from the guarantor
in the case of building contracts: actual performance by the guarantor of the obligation that the
contractor has failed to perform. This could include the repair of bad work or the replacement
of shoddy materials. As has been seen>®, thisin turn might have influenced the choice of the

guarantor when the contract was originally awarded.

As already noted®®, more than one guarantor was sometimes recorded. In most cases, the
Athenian sources give no indication as to whether, where this occurred, each guarantor was
liable for the full amount owing under the guarantee or whether his liability was limited to a
particular share of that amount. Partsch was of the view that, unless otherwise agreed, each of
the guarantors was liable for the full amount, so that the creditor could proceed against any one
of them for the total due under the guarantee (Partsch refers in particular to Isaios 5.18, where
there were two guarantors but the claimant was proceeding against only one of them for the full
amount of his claim). Partsch’s main reason for holding that each guarantor was liablein full
was that if liability was fragmented it would be of no interest to the beneficiary because of the
potential difficulties of enforcement. Nevertheless, as Partsch admitted, we cannot obtain a very
exact picture of this from the sources™®. Erdas argued that the contractor and the guarantors
may have entered into agreements in which they divided the guarantee into different parts™®.

However, we have no evidence of such arrangements.

The Athenian sources do reveal that on occasion the liability of the guarantors may have been
limited to a particular amount. It will be recalled that the building contract for work to the
sanctuary of Apollo (Cat#A43 LL17-18) required the contractor Tov[¢ ¢ Eyyun]tag
kadotavol koto X aidypews. Aswe have seen>® there is some uncertainty as to whether
this should be interpreted as meaning that for every 1000 drachmai of the contract price the
contractor was required to produce one guarantor or that each guarantor must be able to pay
1000 drachmai. On either interpretation, however, each guarantor’s liability would have been
limited to 1000 drachmai.

557 Rhodes and Osborne (2003:294) note the inconsistency of the use of case in the building accounts from Tegea of
the middle of the fourth century BC (IG V 2 6B).

558 pp77-78.

559 pp80-84.

560 Partsch (1909:254-256).

%61 Erdas (2010:199-200).

562 pp81-82.
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Another possible example of such a limitation can be found in the Athenian grain tax law,
where the contractors were required to provide two guarantors (600 koto THp peplda
a0y pema). It appears from this that, if a contractor was committed to deliver one portion,
each of his guarantors was liable for the full amount of the portion®®, If the contractor was
committed to deliver, say, two portions, there would be four guarantors but no guarantor was

liable for more than one portion.

We have seen®® that, in the case of the leases of sacred lands from 343/342BC to 320BC
(Ath.Ag.19 L6 and L9-12), there may have been a threshold for the rents above which more than
one guarantor would be provided. Papazarkadasinferred that these thresholds also acted as
limitations on the liability of each guarantor®®. The argument, however, seems to be based
mainly on the evidence from independent Delos (discussed below). Thereis no evidence from

Athens that the liability of the guarantors of these leases was limited in this way.

I ndependent Delos

When compared with Athens, the'ltepa. vy ypap| appears to adopt a gentler approach to what
was expected of guarantors: it stipulated that if the tenant did not pay the rent on time, he was to
pay ahemiolion. Herethetext becomes very fragmentary but it appears to have provided that
the hieropoioi wereto recover the amount due by sdling the crops from the estate before
collecting from the guarantors a hemiolion of the amount of the rent owing to the god*c®; they
were then to recover any rent still owing by selling the tenant’ s cattle, sheep and slaves and if
therewas still an amount owing after that they wereto recover it from the possessions of the
tenant and the guarantors®®’. It seems from this that the guarantor was only liable for the
hemiolion on the amount of rent outstanding after sale of the crops of the estate and that he only
became liable to pay the unpaid rent if it could not be recovered from a sale of the tenant’s
cattle, sheep and slaves. The guarantor would have had plenty of notice before he was called
upon to make an actual payment.

This “gentler” approach continued in the lines of theiepa cvyypaen which follow. These had
the effect that if the hieropoioi were unable to recover the outstanding rent from the possessions
of the tenant and his guarantors that they were to grant a new lease to another tenant and, if the

new rent was less than the old, they were to write up the names of the tenant and his guarantors

563 Erdas (2010:200).

564 p83.

565 Papazarkadas (2011:57-58).

566 Car#B32 LL30-33. | follow the interpretation of Kent (1948:279).
567 Cat#B32 LL33-36.
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and the amount of the shortfall plus a hemiolion®®. Once again the guarantor would have plenty
of notice of hisliability.

Despite the gentler approach of thelepa cuyypaemn, we can find elsewherein it the same
principle as that found in some of the Athenian inscriptions, namely, that the guarantor owed his
obligation directly to the god, separatdy from and alongside that of the contractor. Inthefirst
passage outlined above, once the guarantor became liable to pay the hemiolion, that liability was
then owed solely by the guarantor directly to the god. Similarly, once the guarantor became
liable to pay any outstanding rent, his liability was owed directly to the god alongside the
liability of the tenant. Again, in the second passage outlined above, once the guarantor became
liable for any shortfall following a re-letting of the estate, he owed that liability directly to the
god alongside the liahility of the tenant, although at this stage there may have been little he
could do to satisfy that liability since by then his possessions would have been sold by the
hieropoioi. Further, in a subsequent passage, it was provided: 101G 8¢ £YYpapeioy
EYYUNTALS TOL HoHOGApUEVOL Ut EEECTM Lepioal Tl KATUOTHCAVTL TOV EYYpap[é
v]tog apyvpiov €1 TNV oTHANY, GAL" €ival T0 GndTEoHO dmav TOlg EYYLUNTUIS KO
10 TO EMBAALoN [UEPO]S EKAGT®[L], €0 UT) O KOTOGTNOAG ATOTIVEL DTEP ALTOV"
9, Thisisadifficult passage. | suggest the following tranglation: “the guarantors whose names
have been written up are not permitted to allocate any part of the sum which has been recorded
on the stele to the tenant®”°, but the whole payment shall be down to the guarantors®’* according
to the share which falls upon each, unless the tenant pays on their behalf.” The prohibition
against allocation of any part of the debt to the tenant and the emphasis upon the whole of it
falling upon the guarantors indicates that the guarantors were, as Ziebarth remarked®’?, directly
liable to the god.

We also find that principle at work in a building contract dated to the middle of the third century
BC which reveals a more aggressive approach than the‘tepa cuvyypaen. If correctly restored
by Davis, it enjoined the £yd0tat to recover the additional cost of hiring another contractor
following serious default by the original contractor from “the contractor and the guarantor”.
Here, unlikein theiepa ocvyypaen|, theguarantor isliable as soon as the contractor defaults;

there are no intervening procedures which could have the effect that the guarantor would not

568 Car#B32 LL36-38; Partsch (1909:329 and note 5).

569 Cat#B32 LL40-42.

570 For the use of pepifetv to mean the alocation of part of a debt see Dem. 56.49 where interest on a maritime loan
issaid to be allocated according to the length of the voyage: tovg tdkovg pepileltv mpog TOV TAOLV.

571 For the use of the dative with €ivat in this context see Kiihner and Gerth (1898-1904:1 416); cf the accounts of the
hieropoioi for 250BC (IG XI,2 287A L27) which record a payment from guarantors ka0’ & &yiveto gkdotmt tig
£ydelag.

572 Ziebarth (1926:101).
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have to pay®”. No prior demand upon the guarantor appears to have been necessary before he
would become liable under his guarantee. Here was a strong incentive for the guarantor to
make sure that the contractor did his work.

Theideathat the guarantors were separately liable to the god alongside the contractor isalso
found in the terms in which the grant of loans by Apollo is sometimes recorded: they were made
to the borrower and to the guarantors (e.g. * Avtildxot Zioov H toKov Emidexdrofv
Klal &yyborg Nikdvopt Ato[ddt]ov, Enydpumt [ A....])°" . Aswith the accounts of the
supervisors of the dockyards at Athens, Partsch argued that in this type of transaction the
guarantors, as parties to the contract of loan, werejointly liable with the borrower for the
payment of interest and, ultimately, for the repayment of the loan>”. Here again, as in the case
of the dockyard accounts, Partsch’s argument is not, in my view, justified. The hieropoioi make
it clear in their records that the guarantors were guarantors, not joint debtors; they should not
therefore be regarded as liable jointly with the borrower but rather as guarantorsi.e. liable on
borrower default. Nevertheless the phrasing of the grant of the loan makes it clear that that
liabilitywas owed to the god separately from and alongside the liability of the borrower. Unless,
therefore, there was a now lost “iepa. cuvyypaen for loans” which prescribed a gentle, gradual
approach to making calls upon the guarantors of |oans equivalent to the approach to the
guarantors of the sacred estates found in the‘tepa. cvyypaen| (and we have no evidence of such
arequirement), it islikely that, if the borrower missed a payment that was due, the guarantor
immediately became liable and no prior demand upon the borrower or on the guarantor was

required.

Returning now to the question of what was covered by the guarantors of the leases of the sacred
estates, we have seen that the'lepa. cvyypaen| provided that, if alease was terminated for non-
payment of rent, the estate would bere-let and if the rent under the new lease was lower than the
rent under the original lease, the tenant and his guarantors would beliable for the differencein

rent and for a penalty of a fjiLtoAtov on that amount.

The same principle applied where a tenant of a sacred estate failed to renew his guarantors. For
example, in the case of the estate of Chareteia, the accounts of 250BC record that the rent was
700 drachmai and 3 oboloi, but when the tenant failed to renew his guarantors, the hieropoioi

cancelled the lease and re-let the estate for 281 drachmai. The original tenant and his

573 Car#B35 LL31-37). A similar provision appears to have been contained in the building contract dated to 297BC
for paving work to the temple of Apollo (Cai#B31 LL4-5).

574D 372A LL127-128. Other examples appear throughout lines118-137 of thisinscription andin ID 396A LL42-
62.

57 Partsch (1909:158) referring to his discussion of the Nikaretainscription (IG V11 3172) on p155ff.
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guarantors were recorded as being liable for the shortfall of 419 drachmai 3 oboloi plusa
NutoAov of 209 drachmai and 4 %2 obol 0i%™.

However, an account dating to the period before the‘tepa cuvyypaen| cameinto effect suggests
that the consequences of the tenant failing to renew his guarantors may have been slightly
different then. Here, Hermadas, the tenant of Soloe, failed to renew his guarantor and the
hieropoioi therefore re-let the estate to another tenant. The accounts subsequently record that
Hermadas and his guarantor owe the amount of the rent outstanding and unpaid, to which a
huwoiov isadded. The accounts then merely state that the amount of the shortfall of the rent
fromthere-let estate was 220 drachmai®’’. Durrbach interpreted this to mean that only the
tenant was liablefor the shortfall intherent. He argued that the guarantor could have no
liability here since the guarantor could not be responsible for the failure of the tenant to renew
his guarantors°’®. Reger, on the other hand, appears to have interpreted the text to mean that
both the tenant and the guarantor were liable for the shortfall®”®. Thetext is obscure, because
the amount of the shortfall is recorded without any specific statement saying who owesit, but in
my view Reger’s interpretation is the more likely to be correct. Thetext quoted above follows
on from a statement that both Hermadas and his guarantor are liable for the unpaid rent and the
nuoAov. Inthe absence of any indication to the contrary, therefore, it seemslogical to
conclude that they are both liable for the shortfall in the rent too. Further, if the reason for the
guarantor refusing to allow the tenant to put his name forward at the time of renewal was
concern about the ability of the tenant to pay, this would be the very circumstances in which the

god would be seeking protection from the guarantors.

The earlier account is notable, however, in that there appears to have been no fuidA1ov added
to the amount of shortfall, whereasin the‘tepa. cuyypaen the fjutoiiov isadded. The
1epd. oLYYpaer may haveintroduced a change in thelaw or practicein this respect™, thereby

increasing the potential exposure of the guarantor.

By contrast with the position of the guarantors of the sacred estates, it is possible that the
obligation of the guarantors of the leases of the sacred houses did not cover any shortfall in the

rent where a lease was cancelled and the house re-let to another tenant at alower rent. In both

576 Cat#B17 LL139-142.

57 Cat#B1 LL7-9.

57 Durrbach (1911:27).

57 Reger (1994:320-321).

580 See p71.

561 Ziebarth (1926:100); Kent (1948:280).
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of the two accounts where a record of such a shortfall has survived, only the tenant is recorded

as owing the shortfal %,

It will berecalled that the evidence from Athens showed that there were circumstances where
the guarantor might be expected to do something other than merely to pay a sum of money
(rent, interest, afing). In the case of building contracts, | suggested™? that one possibility was
that the guarantor could be expected to carry out or complete himself, or from his own
resources, any work the contractor had failed to do. The evidence from Delos shows that on

independent Delos this was actually the case.

The accounts of the hieropoioi for 279BC record that the hieropoioi made payment of the last
instalment of the contract price to the guarantors for “completing the work in accordance with
the contract” (tolg &yyuntalg abTOL ... GLVTEAEGHGL TO £PYOV KATO TNV OLYYPUPTV
10 Emdékatov amedokapey dpaypdg 135.). Partsch commented that it was likely that
the payment was made to the guarantors because they were also the contractor’s business
partners™. However, it seems more likely that, as Feyel has argued, the contractor’s guarantors
were receiving the last instalment of the contract price because they had completed the work on
behalf of the contractor>®.

The accounts of the hieropoioi dating to c280BC also provide evidence of a guarantor actually
performing the abligations of the contractor. Antigonos son of Andromenes had stood as
guarantor for Aristokles who had a contract to carry out building work. Aristokles seemsto
have defaulted, for we find arecord in the accounts of the hieropoioi that they paid Antigonos a
sum of 133 drachmai for completing outstanding work (£yyvntit yevopévmt
"Apiotokréovg T1g ofikodouiafc] [K]oil mdvTo cuvt[eléG]lavTl TA EVAEIQOEVTO TM
v £py@v 10 6LUVAOYL60EV TOV [Eviav]tob anf[édoue]lv 133 drs)™.

Another example of a guarantor performing work under a building contract himself can be seen
in the accounts of the hieropoioi for 274BC. The hieropoioi had paid the first and second
instalments of the contract price to the contractor. At some point after he had received the
second instalment but before he completed, the contractor abandoned the works. Rather than

562 Cat#B26 L30-31; ID 403 LL60-61; Molinier (1914:68); athough Hennig (1983:455-456) doubts Durrbach’s
restorations in the latter inscription.

563 pp115-116.

584 Ca#B10 A LL80-81.

565 Partsch (1909:171).

586 Feyel (2006:466), where he a'so gives the examples of the accounts of 280 and 274BC which | refer to here.
67 Cat#B12 LL1-3; Prétre (2002:79).
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allow the hieropoioi to award the outstanding work to another contractor and, possibly, pay
penalties to the hieropoioi®®, the guarantor completed the work himself (£ykataiimovTog
3¢ 10 €pyo[v Nuiteres kol ovvT]eAEOAVTOS TOVL EYYLUNTOV, KATA TNV GLYYPAPTV

nédopev 10 EmdEKATOV)™,

That the guarantors of building contracts were actually expected to perform the contract
themselves if the contractor did not complete appears from the accounts of the hieropoioi of
€c260BC. Theinscriptionis very damaged but the hieropoioi appear to berecording that they
have taken certain action “since neither the contractor nor his guarantors have supplied the
remaining tiles’ (- - - - ob]k amayaydvtog t0¢ Kataroinovg kepa[pildag obde

TV gyyuntdv)*. Thefact that the hieropoioi have been careful to record the guarantors not
having delivered as one of the justifications for their taking action suggests that the guarantors
were expected not merely to pay a sum of money but to make the supply of tiles that the
contractor should have made. Indeed it was in their interests to do so in the light of the

immediate and direct consequences for the guarantor of the failure of the contractor to perform.

We have also seen®®! that, in Athens, the evidence suggests that, where there was more than one
guarantor, they were normally all liable for the full amount of their guarantee, although there
were occasions when a guarantor’s liability might be limited to a particular amount. On
independent Delos, however, the usual case seems to have been that where there was more than
one guarantor, and the obligation was an obligation to pay money, the liability of Delian

guarantors was apportioned between them.

In relation to the sacred estates, this apportionment was acknowledged in the passage of the
epa. ovyypae cited above®®?, where it was provided that each of the guarantors who had been
recorded as debtors was liable according to the share that he had agreed: €ivat 10 anoteiopa
Gmav TOlg Eyyuntoig Katd T EmMPAAiop [Uépolg Exdotw[1]**. This provisionis
reflected in the accounts of the hieropoioi. For example, it will be recalled that, in 250BC, they
recorded that part of the estate of Charetela was re-let at areduced rent after the tenant had
failed to renew his guarantors and that the tenant and his guarantors owed the shortfall. There
werethree guarantors. The accounts record that two of them were brothers, Hierokles and
Phrasilas the sons of Ammonios; they jointly owe a half of the amount outstanding and the third

guarantor, Phanos son of Diodotos, owes a half (mpog 10 oy Pavog, mpog 8¢ 10 foL

%8 Asin for example Ca#B31 LL3-5.

591G X1,2 199 A LL99-100.

501G X1,2 274 LL30-33.

591 pp116-117.

592 n118.

5% Car#B32 LL40-42; Partsch (1909:254); Ziebarth (1926:101).
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‘Tepox g kal Ppacitag)®®.

The principle of the apportionment of liability pre-dated thetepa cvyypae™, ascan be seen
from the fragment from the accounts of the hieropoioi dated to the last decade of the fourth
century BC®%. Here one of two guarantors paid one half of the unpaid balance of the rent:
gyyvog @V Katd TO Huov®. A Huiditov was added on only after that half had been paid
and the tenant and the other guarantor are recorded as owing that amount. The guarantor who
had paid had no liability for the hutoA1ov.

Usually, the liability was shared equally between the guarantors but this was not always the
case. Kent argued that it was likely that where the guarantors did not agree to pay a half each,
the amount that each was to pay was decided privately though it is not known what method was
used to determine the amounts®’. It is not clear what Kent meant by “privately”. Certainly the
hieropoioi would have to be party to any such decision or agreement and the tenant would
probably have been involved too. Precisely when or how such a decision or agreement was
reached is not known. It could have been agreed at the time when the guarantor was approved —
at the dteyyunolg; or after the tenant had defaulted and the hieropoioi were looking to the

guarantors to do something about it, as the foll owing examples show.

Fragmentary accounts dated to c300BC®* record that the guarantor of the tenant of Panormos
paid his share of the outstanding rent of 1030 drachmai; the guarantor’s share

(t0 x00" abtov pépog) was 340 drachmai, which is approximately onethird of thetotal.

This could have been agreed at the time of the dieyyvrioic. Similarly, the arrangements
regarding the apportionment of liability between the guarantors of the tenant of part of the estate
of Chareteiareferred to above — that the two brothers, Hierokles and Phrasilas the sons of
Ammonios, would bejointly liable for one half of the overall liability whilst the third guarantor,
Phanos son of Diodotos, would be liable for the other half — may well have been agreed at the
time when the guarantees were entered into>®.

On the other hand, the accounts of 250BC record that Kallisthenes son of Diakritos, tenant of
the estate of Skitoneia, paid 435 drachmai, 2 oboloi and 5 chalkoi rent®®. We know from the

5% Cat#B17 L141.

5% Ca#B1 LL11-12.

5% The Delian records normally use kot plus the accusative to describe the proportions in which liability is shared.
On avery few occasions, however, Tpog plus the accusative is used. The meaning appearsto be very much the same
(Kuhner & Gerth (1898-1904: |, 478 and 519) note that both prepositions can be used: zur Angabe der
Gemassenheit).

597 Kent (1948:275) and (1939:239-240).

5% |G X1,2 147A LL15-17.

59|t is possible that the two brothers were made, or agreed to be, jointly liable for their half because they had not yet
divided their father's estate - see pp97-98.

801G X1,2 287A L26 and Kent (1939:239).
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same accounts that the actual rent due was 483 drachmai®”. There was, therefore a shortfall of
47 drachmai 3 oboloi and 7 chalkoi. Of this, his guarantor, Hermon son of Kallisthenes, paid
29 drachmai - 10 Emifdarrov abtd1®? - and his other guarantor, Polyboul os son of
Parmenion, paid the balance of 18 drachmai 3 oboloi and 7 chalkoi. Thus Hermon paid 60.93%
of the shortfall and Polyboul os paid 39.07%. Even if these figures are rounded to 61% and 39%
respectively, it seems unlikely that percentages of this kind had been agreed at the time that
Hermon and Polyboul os agreed to act as guarantors. A morerealistic possibility is that there
was a negotiation between the hieropoioi and the guarantors (and the tenant) resulting in
agreement on the amount (rather than a percentage) that each guarantor would pay after it
became clear that Kallisthenes was unableto pay in full and what the shortfall was. This
agreement was recorded in the accounts by the hieropoioi. Perhapsthe originally agreed
percentages had been 40%/60% and precise amounts were agreed when the actual shortfall was

known.

A more complex situation is recorded in the next entry in the accounts of 250BC. Here
Timesidemos son of Antikrates, tenant of Charoneia, paid 370 drachmai and 1 obolosin rent.
The amount of rent actually due was 435 drachmai®®. He had eight guarantors, each of whom

made a contribution towards the shortfall - kaf” & £yiveto gkdotmt - asfollows™;

Polyxenos son of Alkimachos 24 drs 2 obs 10 chks 37.8%
Dionysodoros son of Theotimos | 16 drs 4 abs 2 chks 25.75%
Kleomachos son of Pelagon 7 drs 3 obs 11 chks 11.8%
Eukleides son of Pyrrhides 7 drs 5 obs 3 chks 12.1%
Polystratos son of Timothemis 2 drs4 obs 6 chks 4.25%
Theokydes 1dr 3 abs 2 chks 2.3%
Aristophilos son of Mnesimachos | 3 drs 0 obs 4 chks 4.75%
Timokratos son of Lysanias 0 drs4 obs 10 chks 1.25%

601 Cat#B17 LL137-138.

602 1G X1,2 287A LL26-27; Velissaropoul os-K arakostas (2011:347).
603 |1G X1,2 287A LL27-29.

604 See Kent (1939:239) and Reger (1994:327).
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It is hard to beieve that such percentages can have been agreed in advance. They must have
been negotiated at the time the shortfall arose. From what basis each party was negotiating is

impossibleto tell.

We also find apportionment of liability between the guarantors of the leases of the sacred
houses®®. For example the accounts of 279BC record that Protoleos paid one half of the rent on
a sacred house as “guarantor for ahalf” (tob &yyuntod katd 10 Hvov)®®. The tenant,
Apemantos son of Leophon, and the other guarantor (his name may have been Sphongos — the
reading is uncertain), are recorded as debtors of the god for the other half. Protoleos had
fulfilled his obligation as guarantor and was not recorded as a debtors’.

On the other hand, in the same accounts Teisikles son of Lyses and Antigonos son of

Kydathal os, the two guarantors of Tolmides the Parian, tenant of a lease on a sacred house, are
recorded as having paid 60 drachmai rent on his behalf®®. No indication is given of the
particular contribution that each made towards that amount. Perhaps each guarantor was only
responsiblefor a part and the engraver made an error here in omitting to record the amount each
guarantor had paid; or perhaps the guarantors had agreed in this case to be jointly responsible
for the whole of the rent and thisis why they were recorded as both having paid it. Inthe
following year, 278BC, the full amount of the rent owed by Tolmides is again recorded as
having been received from “the guarantors’ (mopd. t@v &yyvnt®dv) but thistime only
Teisikles seems to have been named, notwithstanding that “guarantors” isin the plural®®. This
could, again, have been an engraver’s error®®®. On the other hand it could again indicate that the
guarantors were jointly responsible for the whole of the rent but in this case there had been an
ad hoc agreement between the two guarantors that Teisikles would pay the full amount and

perhaps recover a contribution from Antigonos®*L.

As was the case with the guarantors of the tenants of the sacred estates, the guarantors of the
tenants of the sacred houses sometimes shared their liability unequally®'?. The accounts for
257BC record the grant of alease of [td. oikNuato t]o PO Tt Bardoont. Theentryisa

fragmentary one, but it appears that there were three guarantors. Their names have not

605 Molinier (1914:63); Hennig (1983:450).

606 Cat#B10 A LL22-23; Molinier (1914:63).

807 Cat#B10 D LL69-72.

608 Cat#B10 A L24.

609 Car#B11 L 20.

610 Ziebarth (1926:102) argued that there was an engraver’ s error, suggesting that the engraver had mistakenly
omitted the name of Antigonos, the second guarantor, as aresult of confusion with the next entry, which may have
concerned thg otkiog §| fijv ~ Avtiyovov. However, he does not suggest that the amount paid by each guarantor
was mistakenly omitted.

611 Once again the similarity with the Athenian system of proei spherontes can be called to mind (see p111).

612 Molinier (1914:63). The evidence he cites (IG X1,2 204 LL30 and 31) consists of an entry in the accounts where a
payment of rent for a sacred house is made “on behalf” of someone. For the reasons given in the Introduction (pp27-
28), thisevidenceisnot reliable. Instead | refer to other evidence.
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survived, but after the patronymic of the third the entry appeared tpog 25 drachmai, indicating
that the share of the liability of the third guarantor was for a specified sum, rather than a
proportion®t. This apportionment of liability between the guarantors must have been agreed at

the time when the guarantees were provided.

Apportionment of liability is also found in the case of the guarantors of |oans by Apollo to
individuals. Bogaert maintained that where there were two guarantors, each guarantor was
responsiblefor half the debt®. However, this was not always the case. For example, in the
accounts of the hieropoioi for 250BC, Kallias son of Antipatros, the guarantor of aloan, is
recorded as having paid interest attributable to him t1\g £yying 10 gmiBdrrov abtdtl. The
amount he paid was 40 drachmai; later in the same accounts the borrower, Mnesimachos son of
Autokrates, is shown as owing 60 drachmai in interest®ss. From this it appears that Kallias was

responsible for only 40% of the |oan®e.

Thereis also a fragmentary record that suggests that there may have been apportionment of
liability between guarantors of those who had been awarded franchises for the collection of
taxes or for the operation of ferries. In this specific case, the division was into equal shares.
The accounts of c260BC record that the heirs of Okyneides, one of the guarantors of Epiktetos,
who had the franchise for the operation of the ship haul on the island, had not paid 25 drachmai.
Therecord states that Okyneides had guaranteed half of Epiktetos’ liability ([t]0 fjpvov

"Qxuv[eidlov Eyyunoapévov)sr.

Finally, another entry, in the accounts of 279BC®*, indicates that liability could also be
apportioned between the guarantors of building contractors. In these accounts, the hieropoioi
record that they had received:

ﬂ:apa Bovievtdv TOV ET apxovrog YWOKX80<0>Q 175 ag &Eételoe prvoatog
"AvTimdTpov LIEP TG swung ng T]YYDT]’CO Ala1tov’ ATOALOdMPOL TG TOL
Bedtpov TEPlOIKOdOUiNG TO Kb abTOV HEPOS:

No indication is given here as to the proportion of the liability that the sum received
represented.

Boiotia

Leases

613|1G X1,2 226A LL16-17.

614 Bogaert (1968:147).

615 |G X1,2 287A LL180 and 191.

616 |t is not clear why Mnesimachos’ other guarantor is not mentioned here.
617 |1G X1,2 274 LL14-16 with Via (1985:64 note 59).

618 Cat#B10 A LL40-42.
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Asin Athens, so in Boiotia, where the obligation of the contractor was for the payment of
money, the guarantor was liable to the community separately from and al ongside the debtor.

So, for example, in the case of the Thespian leases, where the tpoppno1c required the
prospective tenant to provide an Evyvog @ yebdeog, we have seen that if the tenant failed to
provide guarantors OAog tag piobmotog the land would be re-let, and if there was a shortfall
in the rent the name of the tenant and his guarantor would be written up on whitened board for
that amount plus the hemiolion (Cat#C3 LL18-20 and Cat#C6 LL17-19)%"°. The guarantor’s
liability was the same as that of the tenant. Thetrigger for the guarantor’s liability was the
tenant’s failure to provide guarantors OL0¢ tag piedmotog within three days, not the non-
payment of the shortfall in rent. The guarantor’s name had to go straight on to the whitened
board for the amounts concerned once they were known. As was the case with thetribal decree
from Athens, and, it would appear, the building contract and the loans on Del 0s%, there was no
“grace period” to allow the guarantor timeto find guarantors for the tenant or to pay the
shortfall in therent. In order to be certain of avoiding having his name written up in this way,
the guarantor T® yebdeog had to make sure that the tenant provided the guarantors required.
In this respect, he was effectively the community’s enforcer. It would not be surprising if, in
order to avoid the consequences of the tenant failing to provide guarantors as prescribed, a

guarantor T@® yevdeog might himself have become the guarantor OA0¢ T0g HIGOMGLOG.

In the case of the main guarantors, the tpopproig provided that if the tenant failed to pay the
rent on time, both the tenant and his guarantor were to be written up on whitened board as
owing therent plus the hemiolion. In addition, theland would bere-let and if, following there-
letting, the rent under the new lease was |ess than the rent under the old lease, both the original
tenant and his guarantor were to be written up on whitened board again, this time for the amount
of the shortfall plus the hemiolion (Cat#C1 LL12-16; Cat#C2 LL11-15; Cat#C3 LL18-22;
Cat#C4 LL1-4; and Cat#C6 LL20-24). Once again, upon failure by the tenant to pay the rent on
time, the liability of the guarantor is the same as that of the tenant. Thetrigger for the
guarantor’s liability was non-payment of the rent, not a demand from the officials; nor werethe
officials specifically required, asthey were on Delos, to attempt to recover the amount due from
the tenant first. The main guarantors were thereforein a similar position to the guarantors

T® yevdeoc. Inorder to avoid all the consequences of non-payment by the tenant, it was vital
for the guarantor to ensure that the tenant paid ontime. Further, thereis a notable contrast with
independent Delos herein that on Delos it was only if the guarantors did not pay the rent that
theland wasrdlet. At Thespiai it was provided that if the tenant did not pay the land would be
relet with all the consequences that followed. In such a case, it is possible that the guarantor

619 65,
620 See pp111 and 118-119.
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might prefer to reach afinancial agreement with any new tenant to ensure that the new tenant
paid the samerent asthe original rent in order to avoid the guarantor appearing again on the
whitened board and incurring another hemiolion on the shortfall. Alternatively, it is possible

that the guarantor might even take on the lease himself at the original rent.

As was the case with some of the Athenian leases, the Thespian tpoppricetg placed other
obligations upon the tenant apart from the payment of rent. The question therefore arises
whether these obligations too were covered by the guarantor. The obligations fall into two
categories. Thefirst category concernstax or similar payments; the second concerns abligations

relating to the maintenance of the land.

Asto thefirst category, two of the tpoppnicetg required the tenant to pay an éncviov of one
drachma to the god (Cat#C1 LL8-9 and, if correctly restored, Cat#C2 LL8-9). This seemsto

have been a one-off payment payable at the commencement of the lease®®.

Further, two mtpopprioetg provided that the tenant was to bear adekdto (Cat#C2 L15 and
Cat#C3 LL13-14). Thiswas ageneral, permanent, ten per cent tax known since the fifth

century BC in Boiotia whose collection fell within the jurisdiction of the treasurers®®.

Finally, four of the tpopprioeig stipulated that if atax was levied whether by the Boiotian
koinon or by the city, the tenant was to bear this (Cat#C2 LL15-17; Cat#C4 LL5-6; and Cat#C6
LL26-27).

Asto the second category of tenants’ other obligations (relating to the maintenance of the land),
one of the tpoppnoets required the tenant to take care of the existing trees on the land; another
required the tenant to leave the land uncultivated for a distance of 100 feet from the boundary
with the sanctuary of Zeus Meilichios (Cat#C4 LL4-5; Cat#C6 LL27-28). A decree concerning
the renewal of leases of plots of public land prescribed that tenants who have not irrigated their
land are not to have their leases renewed (Cat#C7 LL7-9). This suggests that the relevant
npoppNots included arequirement that tenants irrigate.

None of the tpoppnioelg contains any provision as to what was to happen if the tenant did not

comply with these obligations, in particular whether the guarantor would become liable and if

621 Pernin (2014:104 and 139). Comparable with the emddvia paid in connection with the sale of priesthoods at
Erythrai in the first half of the third century (IErythrai 60 L3 etc).

622 Roesch (1965:211); (1982:298-299); Pernin (2014:109 and 139). Feyel (1937:224) noted that in Cat#C2 the
obligation to pay the dexdto appearsin the place where provisions are made for the payment of federa and city taxes
whereas in Cat#C3 it appears immediately after the obligation to pay the rent. Thisled Feyel to conclude that in the
latter the dexdta was a supplementary payment equa to 10% of the rent rather than atax, whereas in the former the
dexdto was atax based upon the value of the harvest. This was strongly rejected by Roesch (1982:298-299). Surely
Roesch isright. In both inscriptions the payment is described merely as the dexdta. In the absence of further detail,
it would be more likely that the word referred to the same thing.
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so for what. The absence of such a provision is noticeable when compared with the provisions
regarding the obligation to pay the rent, although it cannot be ruled out that the relevant

provisions have simply not survived.

In the tpopp1oelg that required guarantors Td yevdeog, the main guarantors are described as
guarantors dAag TG H1omotlog (see Cat#C3 L 15 and Cat#C6 L16). The question arises
whether the word pie6motc meant “therent” (in which case the guarantors were merely
guarantors of therent) or “the lease’ (in which case they were guarantors of the whole of the
tenant’s obligations under the lease). Cat#C6 LL10-15 (which immediately precede the
provisions regarding the guarantors t® evdg0g) contain stipulations regarding the payment of
rent: the whole of the rent will be due from the year of the archon who succeeds Nikon; for the
year of the archonship of Nikon the tenant will pay half the annual rent; during the twenty year
period of the lease the tenant will pay the rent each year at least five days before the end of the
month of Alalkomenios. In each casethe word picOmotg is used to refer to therent and
xataBdrrery isused to describe the payment of it. Inthis context it follows that the meaning
to be given to guarantors OLo¢ Tag Heddo1og in the very next line must be guarantors of the
whole of therent2%, In my view, thisis a good indication that the guarantors did not cover the

other obligations.

All thesigns are, then, that the liability of the main guarantors under the Thespian leases was
confined to non-payment of rent and its consequences and did not include obligations regarding

payment of tax or maintenance of the land.

It also appearsthat in the case of the Thespian leases, where there was more than one guarantor,
the liability of each guarantor may at one stage have been limited, as on Delos, to only a
proportion of the amount due. As previously discussed®®, it may have been for this reason that
two of the tpopproceig placed a limit on the number of guarantors atenant could provide.
However, we have also already seen that, in two other mpoppricelg from Thespiai no limit was
placed upon the number of guarantors®®. These two Tpoppnioelg were later; they also differ in
that they included the requirement for guarantors t@ yevdeoc. It is possible that these
npoppnoelg reflect a change in practice introduced at about this timein order to give greater
protection to the community and that, at the same time, the liability of guarantors under the
Thespian leases was now for the full amount due, so that where there was more than one
guarantor, the community could recover the entire debt from one of them and leave that

guarantor to seek reimbursement from the other guarantor(s).

623 Pernin (2014:487-488) aso states that picdmoig means “rent” here but does not give reasons.
624 pp105-106.
625 Cat#C3 LL14-15 and Cat#C6 LL15-16.
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Building Contracts

From the terms of one of the building contracts from Lebadeia (IG V11 3073 - Cat#C9 LL1-5),
we see that the guarantors were liable for a number of different sums for which the contractor

was liable as a consequence of a default by him under the contract.

Firstly, the defaulting contractor was required to pay one fifth of something —we know not what
(tov €lpyov 10 Emimeuntov amoteice[t 6 Epydvng]). In his comments on the
inscription in SIG® 972, Hiller suggested that it was a sum equal to onefifth of the original
contract price payable as a penalty on termination of the contract following contractor default.
He also suggested that in the preceding lines, which have not survived, it was provided that the
contractor had to repay any money he had already received. Hiller's view that the sum of one
fifth was related to the contract price for the works is supported by the fact that in the
fragmentary text the word £pywv appeared immediately before the one fifth. Thir, however,
rejected this theory on the basis that no similar provision is found in the other two building
contracts which have survived from L ebadeia relating to the same project (1G VII 3074 and De
Ridder (1896:323-324))%%. Thir suggested that the ninepntov was payable on the amounts
which had already been paid in advance to the contractor. Hefound a parallel for thisin the
hemiolion payable by defaulting contractors under the other two L ebadeian building contracts,
which was applied to the additional costs incurred by the temple in consequence of a default.
He acknowledged that the penalty under 1G VII 3073 would be greater than a hemiolion on
additional costs but explained this on the basis that the contract in G V11 3073 was not, strictly
speaking, a building contract but rather a contract for the engraving of stelai, and that a
hemiolion on additional costsin this different type of contract would not have produced a

sufficient deterrent to discourage the contractor from defaulting.

Thir’ stheory is certainly arguable, but his distinction between the contract recorded on |G VII
3073 and the other building contracts may be questioned. Even in the case of “real” building
contracts it was possible that a hemiolion on additional costs would not provide a sufficient
deterrent to discourage a default, if the contract price was small or the default occurred when the
work was nearing completion. Inthe latter case the additional costs suffered by the god could
berdatively low and consequently the hemiolion would be a small amount too. At this stage
the god would primarily haveto rely upon the “carrot” (if there was one) of afinal payment
which became due only when the work was completed, to incentivise completion without
default. It istherefore worth looking for other possible explanations as to what the eninepntov

might be.

626 Thirr (1984:498-499).
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Anknineuntov isfound in building accounts from Epidauros dating to 290-270BC*'. But
hereit refers to a one fifth deduction from payments made to the contractors, rather than a
repayment made by the contractors. Another possibility is that thegninepntov was a court fee
Thisisthe sensein which it is probably used in the Gymnasiarchic Law from Beroia, which
provided that where the gymnasiarch was found by magistrates (Enl T®v xodnkdévimv
apyelwv) to have wrongly imposed a fine, he had to pay the successful complainant an amount
equal to one and a half times thefine and in addition 10 eminepuntov Kol EMOEKATOV.
These last two items were probably court deposits that the claimant had had to pay to be

allowed to start or continue the proceedings®®.

Court fees also appear in the convention between Stymphal os and Demetrias of 303-300BC.
Here, each party to court proceedings conducted pursuant to the convention had to pay one tenth
(Emdéxatov) of the amount in dispute to the members of the court (cuvAvtat). At the end of
the case, the losing party had to reimburse the enidéxatov paid by his opponent. Thus the total
amount payable to the court was an eninepntov of the amount in dispute and the losing party
had to pay the whole of this in the end®®. Thiir and Taeuber suggest that if the defendant did
not pay his&midékatov, the claimant could pay it in order that the claim could proceed. If he
won, he could recover all the payments he had made (i.e. an éninepntov) from the

defendant®®.

That there may have been a practice at Lebadeia to require a court fee receives some support
from alater inscription from that city dated to 80-51BC in which the heirs of one Platon, an
agonothetes, file an account on his behalf in which they record that hereceived 10 gnidéxatov
olkng (Cat#C13 C L72). Theeditors of Nouveaux Choix comment that this was probably the
deduction of 10% made by the judge on a fineimposed in a judgment. However, they do not
explain what the deduction represented or why it was recorded as a receipt in the accounts of the
agonothetes™. A more likely possibility is suggested by Holleaux, who regarded the
EMOEKOTOV as a deposit received by the agonethetes from a litigant in a dispute that had been
submitted to him for his judgment; the litigant having lost the case, the sum deposited remained
with the agonothetes as judge and has therefore been recorded in his account as a receipt®=.

This evidence must, however, be treated with caution, sinceit is of ardatively late date.

671G IV2 1 109 I11 Right Face LL51-73, 144-153.

628 Gawthier and Hatzopoul os (1993) Face B LL106-107 with commentary on pp135-136. A possible alternativeis
that one of these represented an extra charge in the event of non-payment.

629 Thiir and Taeuber (1994) No.17 with commentary on pp208-212 and 228-232. A similar type of arrangement has
been suggested by Hansen in relation to the EnmBeiio. and mputaveia payablein an avtiypaen in classica Athens
(Hansen (1982:119)).

630 Thiir and Taeuber (1994:212).

831 Nouveau Choix p125.

632 Holleaux (1938:133).
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If theeminepntov in the Lebadeia building contract was a court deposit, one has to ask in what
circumstances it became payable by the contractor to the naopoioi. One possibility is that it
became payable if the contractor had unsuccessfully resisted proceedings brought by the
naopoioi to recover afine imposed by one of their number. Thereisa paralld for this type of
procedure from classical Athens®2. Another possibility is that it was payable by a contractor
who wished to challenge a fine before a court consisting of or presided over by the naopoioi.

In my view thegninepuntov could well have been a court fee. Nevertheless, the possibility that
it represented some kind of penalty payable on termination of the contract for contractor default

cannot be ruled out.

The second amount the defaulting contractor had to pay according to the L ebadeian building
contract was the bepevpepa. This was the additional cost incurred by the god where,
following a contractor’ s default, the naopoioi put out to tender work that the contractor has
failedto do. A provision to this effect is also found in one of the other L ebadeian building
contracts (Cat#C11 LL1-7). Thereis no referenceto guarantors in theselines. However, the
contract is only incompletely preserved and may have contained lines similar to Cat#C9 LL1-5,

making the guarantors liable for the brepebpepa.

Thethird amount the contractor was required to pay in Cat#C9 LL 1-5 was the amount of any
fines for which the contractor had become liable. The naopoioi and the boiotarchs were given
very wide powers under the contract to impose fines for non-compliance with its terms®®*. The
contractor was required to complete the work in ten days working continuously with sufficient
men, certainly not less than five (Cat#C9 LL12-15). If the contractor did not comply with the
contract or was found guilty of bad workmanship, the naopoioi could impose such fine as
appeared to them appropriate (LL15-19). Another part of the inscription, which set out the
technical requirements for the preparation and laying of the paving of the peristasis of the
temple, (Cat#C10 LL154-159) included provision for the contractor to be fined by the naopoioi
and the boiotarchsif he failed to use the correct oil. Further on in the same section (LL170-
176), wefind provisions to the effect that certain parts of the work are not to be set permanently
unless they have first been approved by the naopoioi. If the contractor failsto comply he must
do the work again (even if it has been done correctly, it seems) and the naopoioi and the

Boiotarchs are given the power to fine him such amount as may seem to them to be appropriate.

In the case of all three sums, it appears from the text (Cat#C9 LL 1-5) that both the guarantors
and the contractor were liable to pay the amounts payable upon default by the contractor. As

633 See pp142-145.
634 pitt (2014:382).
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Partsch noted, the guarantors undertook to pay if the contractor did not pay®®. Here again we
find that the guarantor was liable separately from and al ongside the contractor.

Theterms of another of the L ebadeian building contracts (Cat#C12 L L 40-43) probably adopted
the same approach in relation to fines. Although thetext is restored here, it seems clear that it
provided that the guarantor’s liability arose as soon as the contractor incurred thefines. Asin
the case of the Thespian leases, thereis no grace period allowed to the guarantor whereby he
becomes liable only if the guarantor does not pay within a stipulated period of a demand from
the naopoioi. Some guarantors may have felt that it was necessary for them to monitor the work
to make sure that the contractor was complying with these obligations and to avoid the
imposition of fines but whilst it would have been rdlatively easy to determine, for example, that
the contractor had the required number of men working on the job, it would have been far more
difficult to ensure that there was no bad workmanship, unless perhaps the guarantor was a
skilled craftsman himself.

The building contract in Cat#C9 also provided that the guarantors would be liable if the
contractor damaged a stone whilst carrying out the work and failed to replace or repair it within
the time required by the naopoioi or stipulated in the contract. If this happened, the naopoioi
could get the repair or replacement done by another contractor and recover the additional cost

plus the hemiolion from the contractor and his guarantors — see L L 29-40°%,

Here, the guarantor’s liability is triggered by the contractor’ s failure to replace or repair the
damage to the stone within the required time limit. The contract does not give the guarantor any
time to remedy the problem himself. Again, thereisa smilarity here with the leases. There
was a powerful incentive for the guarantor to take action himself before the time limit expired,
or at the very least to keep an eye on what the contractor was doing, in other words to act as the

de facto enforcer of the contract.

The L ebadeian building contracts also provide us with information about the duration of the
liability of guarantors. The contract in Cat#C9 (LL24-29) provided that o1 &£ apyfig Eyyvol
would not be released until a replacement contractor had provided his own guarantors and that
inregard to work already done they would remain liable until final approval®®’. Thereis no

paralld example of thesetypes of provision in either Athens or Ddos. The lines permit

65 Partsch (1909:170). Hellmann (1999:55) suggests that LL1-4 concern the liability of the £yyvog t® wevdeoc.
However, the liabilities described in these lines are not liahilities one would associate with the £yyvog 1@ yebdeog
but rather the liabilities of the guarantors of the performance of the contract itself.

636 Similar requirements are found in the contract termsin Cat#C11 LL9-18 and in Cat#C12 LL21-25.

637 A similar provision appearsin Cat#C12 LL43-47. Partsch noted that here the guarantors are mentioned before the
contractor whose obligations they were guaranteeing. He observed that thiswas an indication that the liahility of the
guarantor was independent of and separate from the liability of the contractor (Partsch (1909:32 and 313)).
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different interpretations. The contract terms contained in this part of the inscription (LL1-89)
related to the compl etion of the erection and engraving of stelai on which would be recorded the
contracts for the construction of thetemple. Thiswork had been started under another, earlier
contract but work had been interrupted by war or by shortage of funds®®. Against this
background it can be argued that o1 &€ apy g £yyvot must refer to the guarantors under the
earlier contract, before the interruption®®. On the other hand, these lines could aso be
interpreted as referring to what would happen if the present contract is terminated. On this
interpretation o1 &€ apy g £yyvot would be referring to the guarantors to be appointed under

the present contract®.

In favour of thefirst interpretation it can be said that if the lines had been dealing with the
consequences of termination of the present contract, they would have appeared immediately
after the provisions regarding the liability of the guarantorsin LL1-5 discussed above. Instead
there are anumber of intervening lines dealing with the prices for the work to be done, the

period for execution of this work, the resources and the skills required.

On the other hand, the content of LL24-29 seems to be more consistent with the view that

ol &€ GpyNg &yyvot arethe guarantors to be appointed under the present contract. Thereare
two requirements in LL24-29: firstly that the original guarantors are not to be released until the
replacement contractor has been appointed and has provided his own guarantors and, secondly,
in relation to the work already carried out, that they are not to be released until the final
approval of the whole of the work.

The purpose of the second of these requirementsis clear. It isto cover the possibility that there
might be errors in the work completed by the original contractor before he was replaced. The
guarantors were to remain responsible for any such errors, which will not be the responsibility
of the replacement contractor or of his guarantors. Thiswould be consistent with either of the

two interpretations set out above.

The purpose of thefirst of the requirementsis less easy to understand. Why would it be
necessary for the guarantors of the first contractor to remain liable until they had been replaced
by guarantors of the new contractor? It cannot have been in case defects should appear in the
work already completed; this was covered by the second requirement already discussed. If the
contractor’s obligations in regard to quality of the work were not intended to be covered in this

clause, then the only other obligations must have been obligations regarding the time for

638 Roux (1960:175-176); Turner (1994:20); Nafiss (1995:166-167); Hellmann (1999:55); Pitt (2014:375-381).
639 Pitt (2014:381) assumes that thisis the correct interpretation.
690 Thisistheinterpretation of Beadey (1902:21).

134



carrying out the work and the resources to be applied. As we have seen®4, the present contract
(Cat#C9 at LL 12-19) contains such obligations: to complete the work within ten days working
continuously with no less than five suitably skilled operatives. In the event of non-compliance,

the naopoioi had power to punish the contractor.

It must have been these obligations for which the guarantors remained liable until the new
contractor had been appointed and provided his guarantors. The earlier contract probably
contained provisions regarding delays similar to thosein the present contract, but it would make
no sense for the guarantors under the earlier contract to continue to be liable for delays arising
fromit: the work under that contract had been suspended because of war or financial difficulties
encountered by thetemple. If, on the other hand, the present contract had been terminated as a
result of the contractor’s default, there would be a delay while a new contractor was appointed
and new guarantors provided. Any such delay could result in the sanctuary incurring further
cost. Such cost could, for example, be incurred because other contractors were held up until the
new contractor had been brought in. Thefact that the Lebadeian building contracts contained
provisions empowering the naopoioi to decide disputes arising between different contractors on
the same site (Cat#C9 LL41-44; Cat#C12 LL 35-37) indicates that their work was closely
interrdlated and that problems with the work of one contractor could impact upon the work of
another. Where each contractor was blaming the other for delay, the decision of the naopoioi
could have resulted in afinefor the contractor found to be at fault and consequently in aliability
for his guarantor as well. The naopoioi would therefore wish the defaulting contractor’s
guarantors to continue to be liable until the replacement contractor was appointed and his
guarantors werein place®*2. It is only in the context of the present contract that the first of the
requirements in LL24-29 can be explained. ot &£ apyfig £yyvot must therefore bethe

guarantors of the present contract, not the earlier one.

It isto be noted that this was a potentially very open ended commitment for the guarantors. The
new contractor’s guarantors had to be 4510y peot. If they were not acceptable to the naopoioi,
or if the new contractor did not provide guarantors at all, the tender process would have to start
yet again. Thus, there could be yet further delay, and the guarantors of the original defaulting
contractor could beliablefor this, even though the immediate cause of that delay was a default
by the new contractor, not the default of the old contractor, whaose liabilities the guarantors were

covering.

641 p132.

642 Thiir (1984:499) argued that this provision marked the latest date by which the guarantor had to have paid the
additional costs of the replacement contract to the naopoioi. This may be correct but these linesarein my view also
about the underlying liabilities of the guarantors. If the guarantors had not paid by the required date, they would not
be released from their liability to pay. Thetiming of the release of the guarantors referred to in these lines must
therefore also have been about the period of continuing non-performance of the contractor for which the guarantor
would be responsible.
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Common underlying legal principles and practices - what did the guarantee cover?

My review of the evidencein this chapter suggests that it may have been a principle, at least
where the obligation guaranteed was a payment, that the guarantor was under a separate, direct
obligation to the community to make the payment if the contractor did not pay; this obligation
arose from the instant that the contractor should have paid but failed to do so; no prior demand
upon the guarantor was required nor was any grace period allowed before the guarantor became
liable. Theimmediacy of the guarantor’s obligation probably acted as a considerableincentive
for the guarantor to make sure the contractor performed and effectively made the guarantor an
“enforcer” of the contract. In the case of the sacred estates on independent Delos, however, we
see this principle considerably watered down by the provisions of the'tepa cvyypaer which
stipulated the order in which the hieropoioi were to take the various steps available to them to
collect the unpaid rent. This seems to have been part of a different approach overall to the
question of enforcement of amounts owed by the tenants of the sacred estates on independent
Delos, which will be discussed in chapter 454,

The expectation that a guarantor of a building contract could be required to carry out and
complete work that the contractor had failed to do himself could perhaps be regarded as an
extension to building contracts of the principle of the direct and separate obligation of the
guarantor owed to the community. We have good evidence of this from independent Delos and
some from Athens. Unfortunately, however, we have no evidence from Boiotia on this aspect

of therole of guarantors.

But there were also some important differences between the laws and practices of the different
jurisdictions in regard to the coverage provided by the guarantee. Whereas at Athensit may
occasionally have been the case that, where there was more than one guarantor, each guarantor
may have been liable only for a part of the overall liability, on independent Delos, it seems to
have been the rule that the liability of each guarantor was limited. Normally this would be one
half where there were two guarantors. But the shares were not always equal. A guarantor might
agree at the time when he gave his guarantee that his liability would be limited to a particular
amount or a particular proportion. Alternatively, the guarantor might be able to negotiate with
the hieropoioi and his fellow guarantors after the default had occurred that his liability would be
for a specific amount. At Thespiai, there may have been arule that, where there was more than
one guarantor, each was responsible for only a part of the debt, but this may have changed
during the course of thelast quarter of the third century BC. The sharing of liability between
guarantors on Delos and, if it happened there, at Thespiai, may be an indication of a shortage of

643 pp160-169.
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people who were prepared to put themselves forward as guarantors; this may have made it
important to offer some kind of encouragement (or less discouragement) by providing for limits

on the liability of those who put themselves forward.

Further, guarantees may not necessarily have covered all the obligations under the contract
guaranteed. At Athens, the Peiraieus general conditions of leasing may have required a
guarantor only for therent. On independent Delos, the guarantors of the leases of the sacred
houses may not have been required to cover any shortfall in the rent following cancellation of
the lease and the re-letting of the house as aresult of nhon-payment of the rent or failure to renew
guarantors. At Thespiai the guarantees of the leases of sacred and public lands covered payment
of therent and any shortfall in the rent under a new lease following cancellation of the original
lease for tenant default but may not have included violations by the tenant of any other
obligations under the lease. One can only speculate as to the reasons for the apparent
limitations on the scope of the guarantees. Difficulty in obtaining guarantors may again have
been thereason. But there may have been others: for example, on independent Delos, it may be
that the possibility of a shortfall in the rent on are-letting of the sacred houses was so rare that it
was not thought worth guaranteeing; this is borne out by the fact that very few examples of such
ashortfall have survived in the very extensive Delian accounts. At Thespial, it may be that the
likelihood that the lease would not be renewed at the end of itsterm (asis provided in Cat#C7
LL7-9) was considered to provide sufficient an incentive to ensure that tenants complied with

their non-financial obligations.
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CHAPTER FOUR
How wer e the guar antees enfor ced?

In chapter 3 we saw that in many cases the obligations of the guarantor arose immediately the
contractor defaulted; no demands had to be made on the guarantor or the contractor and no
grace periods were allowed. In the present chapter, | will consider the incentives placed by the
community upon the guarantor to honour these obligations, in other words how his guarantee
was enforced against him. My discussion will focus on three main issues: who was responsible
for enforcing the guarantee, what powers those individuals were given to enable them to enforce
it, and how enforcement actually took placein practice. Once again | will review the evidence
from each of my three chosen jurisdictions and then examine whether there were any underlying

similarities or differences of principle or approach in relation to these issues.

Athens

As previously, it is most convenient to review the evidence for Athens by type of transaction.

In relation to tax farming concessions and sales of property, the author of the Ath. Pol. describes
how the transactions were recorded on whitened boards which were kept in the Council house
by the public dave (demosios) who handed them over to the apodektai whenever a payment was
made. The apodektai would delete the sums paid in the presence of the Council. The author
then tells us (48.1 — Cat#A3) that if anyonefailed to pay an amount due he would have his name
written down (€Y Y€y pamtot) and would then be obliged to pay double or be imprisoned®”.
Theauthor adds that the Council had power to exact these sums and to imprison the debtor,
although we know that the actual exacting of the debt and the penalty was the function of the
praktores®. As already discussed, the guarantor was liable to the state independently from the
contractor. The power of the Council to exact the sums due and to arrest must therefore have
applied equally to the guarantor as it did to the contractor®. No court judgment was required.
Thisis confirmed by the Bouleutic Oath (as paraphrased by the speaker in Demosthenes 24.144
(353BC) - Cat#A4) which states that guarantors who had guaranteed the obligations of tax
farmers but did not pay could be arrested and imprisoned by the Council without trial, and by
Demosthenes 53.27 (Cat#A7) where the speaker says that the law required that those who had
given a guarantee to the state but did not pay were to have their property confiscated.

It seems clear therefore that the Council, the apodektai and the praktores were all under
obligations which, if fulfilled, should have meant that if the guarantor had the assets, the amount

644 Although the debtor was probably given until the ninth prytany before the amount was doubled (Andok. 1.73 -
Cat#A2; Harrison (1968-71:11.174-175); Hunter (2000:26).

645 Dem.43.71; Dem.58.48; Andok.1.77; Rhodes (1992:559); Hunter (2000:26-27)).

64 Partsch (1909:402); Erdas (2010:202-203).

138



owed and the penalty would have been recovered for the state, by confiscation and sale of the

guarantor’s property (dmoypaen) if necessary.

We have evidence of actual enforcement against a guarantor of debts owed to the state. Thisis
therecord of the sale by the poletai in c342/341 BC of acuvotkio owned by Meixidemos of
Myrrhinous, a guarantor who had guaranteed the debts of three men who had failed to pay sums
dueto the state under four tax collection agreements and an agreement relating to a quarry in
Peiraieus (Cat#A30 LL463-498). After Meixidemos had failed to pay under the guarantees, he
had been registered on the Akropolis for his default (exyey[ypoppévo E]v axpomdier)s.
The property was denounced (améypawev) by another Athenian citizen, Euthykles son of
Euthymenides of Myrrhinous, and bought by Teemachos son of Theangel os of Acharnai.
Interestingly the record does not say whether Euthykles was atpdxtmp or amember of the
Council or other official, such as a demarch®*. However, this seems unlikely. As Osborne has
pointed out, Euthykles was the owner of property next door to Meixidemos' and a fellow
demesman of his; the amount for which the property was sold was exactly equal to the amount
of Meixidemos' debt. Osbornetherefore justifiably suspected collusion between Euthykles and
Meixidemos with the aim of relieving Meixidemos of his debt®°. How often the officials relied

upon the efforts of volunteers in enforcing guarantees in this way is not known.

Thethreat of enforcement by the officials or others provided a powerful incentive upon
guarantors to honour their obligations. In addition, asaready mentioned®®, the fact that if a
guarantor did not pay what he owed to the state he became dtipog (Andokides 1.73 - Cat#A2)
would have operated as a further incentive upon those guarantors who were citizens®. As
Hansen remarked, it was not easy for an &tipog to live at Athens, especially if he had

enemies’®®?,

Turning now to guarantors of the leases of sacred land, we know from Demosthenes 43.58
(Cat#A6) and 58.14 (Cat#A8) that a person was also dtipog if he was indebted to Athena or to
one of the other gods. This would no doubt have included guarantors who were so indebted. As
to penalties and who was responsible for taking steps against guarantors to recover the amounts
owed, the question to be considered is whether the author of the Ath. Pal. in the passage cited at
the beginning of this chapter was referring to the recovery of debts owed to the city’s gods and

647 |t isto be noted that Meixidemos only had to pay the debt and pendty that the defaulting debtors had to pay; i.e.
he did not have to pay doubl e twice, once as guarantor for the double payment owed by the defaulting debtors and
once in respect of the amount owing and unpaid under his guarantee.

648 Demarchs seem to have had an official rolein acting as denunciators in the confiscation and sale of the property of
the Thirty (Walbank (1982:96)).

649 Oshorne (1985:45).

650 n74.

1 For alist of privilegeslost as aresult of atipio see Hansen (1976:61-62).

652 Hansen (1976:59).
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goddesses as well as debts owed to the state. There are good reasons for thinking that this was
thecase. Firstly, as Rhodes has shown®3, the Council was concerned with and interested in the
finances of the sanctuaries and possessions of the city’s gods and goddesses. Thisinterest is
reflected for example in the Ath. Pol., which records that the basileus introduced the | eases of
sacred lands to the Council®4, and in the decree of 418/417BC reating to the leasing of the
sanctuaries of Kodros, Neleus and Basile, which specifically required that the rent be paid to the
apodektai (Cat#A10 L15-18). Secondly, just before the passage dealing with payments cited at
the beginning of this Chapter, the author of the Ath. Pol. noted that the basileus recorded the
leases of sacred lands on whitened boards®®. Thereis no reason to suppose that these records
were not included among the records which were kept by the public slave (demosios) and
handed to the apodektai when a payment was made. Thus if a payment was missed, the
consequences would be the same as for public debtors. 1t would follow that if atenant of sacred
land failed to pay his rent on time he would be obliged to pay double or be imprisoned, and the
Council would have the power to exact the unpaid sums and imprison the defaulting tenant.

And the same would apply to his guarantors.

In Demosthenes 24 the speaker says that where monies owed to the gods were not paid, the
amount due was increased tenfold®®. This seems to conflict with the evidence of the Ath. Pol.
referred to above, that the debt was only doubled. However, in my view Papazarkadas rightly
argues™ that Demosthenes was being deliberately disingenuous here. His main purpose was to
strengthen his argument that Timokrates' law would abolish the tenfold penalty and deprive the
city of much needed funds; but it is not at all clear that his law would have this effect even if it
did apply to debts owed to the city’s gods and goddesses.

Although the actual collection of public debts was by the praktores, thereis no evidence of
praktores being involved in the recovery of sums owed to the city’ s gods and goddesses. Other
officials may have had this responsibility. We know that the archon basileus and the tamiai of
Athena and the other gods kept lists of debtors®™g. But whether they were directly involved in

the collection of rent, and if so what powers they had, is not known.

As to guarantors who were indebted to one of the civic subdivisions, the decree of the deme of
Plotheia (Cat#A 12 LL17-18) concerning the loan of the deme’s money spoke of the deme

officials (t0g Gpyovtag) xata t0 ynRoetopo daveilovta[g ka]i gompdttoviag. Partsch

653 Rhodes (1972:91-100).

654 Ath. Pol. 47.4 - Cat#A.3. The Council may also have been involved in the vetting of the guarantors for these
leases (see p73).

655 Ath. Pol. 47.4 - Cat#A.3.

6% Dem. 24.82-83 (Cat#A4), 111 and 121; Hunter (2000:26).

657 Papazarkadas (2011:67).

6% Andok.1.77.
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interpreted EompdtToVvTog to mean that the deme officials had aright conferred upon them by
the decreeto levy execution against defaulting borrowers by seizing their possessions without
judgment®®. Where the borrower had provided guarantors, execution could no doubt have been
levied against defaulting guarantors aswell. However, whether the officials had such a power
may have depended upon what the ynioiopo referred to here provided. Thereferenceto
apyovtog inthisinscription is not to a specific board of officials but to all the deme's officials
who discharge financial duties®°. Thiswould have included the demarch, who generaly did
have the power to seize the possessions of those who were indebted to the deme®. But it

would also have included the tamiai and others, who may not have had such power.

Moreinformative is the decree of an Athenian tribe concerning the grant of leases of tribe lands
(Cat#A16 LL10-15) which, it will be recalled®?, expressly provided for the property of the
guarantor to be seized by thetamias and epimeletai of the tribe if the rent was not paid. Partsch
correctly interpreted this as a contractual submission by the debtor to compulsory enforcement
through a private seizure that would otherwise have followed a judgment in legal
proceedings™. Herethetribe s officials could distrain upon the guarantor’ s property without
going through the amoypaemn procedure of the type recorded by the poletai in the case of

Meixidemos mentioned above.

Further, sincein thetribal decree the rent was owed to the eponymous hero of thetribe, the
debtor would, on the basis of Dem. 43.58 (Cat#A6) and 58.14 (Cat#A8), be d.tipog until such
timeas hepaid. Thiswould have provided an added incentive for guarantors to honour their

commitments.

We have no record of tribal officials actually exacting payment from guarantors. However, it is
interesting to note that in the poletai records concerning the confiscation and sale of the
property of Nikodemos, who had embezzled tribal money, the epimeletai of the tribe played an
active part in seeking to recover sums owed to the tribe from the proceeds of sale before the
balance was paid to the state?®.

Guarantors of debts owed by trierarchs need to be considered separately. Hansen showed that
debts owed by the trierarchs did not entail tip10.%%. The same may well have applied to the

guarantors of trierarchs. Further, a defaulting trierarch could not automatically be imprisoned

659 Partsch (1909:414).

660 Whitehead (1986:144).

861 Whitehead (1986:125-127).

662 n111.

663 Partsch (1909:222-223).

664 Cat#A30 LL498-530. See pp39-40 footnote 176.
665 Hansen (1976:59).
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nor could his name be inscribed as a public debtor. The powers of the epimeletai of the
dockyards in relation to the recovery of debts owed by trierarchs for naval equipment seem to
have been quite limited. Although the epimeletai would record in their accounts the value of
naval equipment that trierarchs had failed to return, responsibility for the recovery of the
equipment (or its value) was placed on the succeeding trierarch and in the event of a dispute

between the two trierarchs the epimeletai would bring the case before the jury court®®.

How this might affect a guarantor can be seen in the accounts of the epimeletai of the dockyards
for 334/333BC (Cat#A20 LL60-71). Theserecorded that Philomelos son of Menekles of
Cholargos had stood as guarantor for the outstanding debt owed by Eupolis for naval equipment
and that Philomel os had been brought into court and owed double. We do not know who had
prompted the epimel etai to bring Philomelos to court (perhaps it was Eupolis successor as
trierarch) or why. It is possiblethat there was a dispute over the guarantee (for example that he
had not given it or that he had already paid it or that it had not yet become due or that it was for
a different amount), and that the court found against Philomel os and ordered him to pay double.
In this respect it may be that Philomelos was in no different position from that of a guarantor of
other state debts: if he disputed the guarantee he could challenge the enforcement steps taken
against him. However, another possibility is that Philomelos did owe the money under the
guarantee but was being deliberately evasive or defiant and could not be compelled to pay
double unless a court ordered him to do so. In other words, it is possible that the rule that state
debtors automatically became obliged to pay double did not normally apply to debts owed by
trierarchs or their guarantors. Thiswould be consistent with the milder debt recovery regime
which appears to have applied to trierarchs, from which their guarantors would also have
benefitted.

Gabrielsen saw this more relaxed approach as the result of the state trying to solve the practical
and serious problem of striking the appropriate balance between recovering sums incurred many
years before on the repair and replacement of equipment on the one hand, whilst at the same
time not alienating wealthy (and therefore possibly influential) individuals upon whom the state
depended for the equipping of the fleet on the other®’.

Turning now to building contracts, we are primarily concerned with enforcement against
guarantors of the payment of fines which had been imposed upon defaulting contractors by
officials. Our main sourcefor thisisthe law of Athens of 337/336 BC reating to the rebuilding
of the walls and harbour moles (Cat#A14). Unfortunately, the fragmentary nature of the
inscription means that some of the details are controversial and we will need to discuss the

666 Gabrielsen (1994:157-166); Hunter (2000:31).
667 Gabrielsen (1994:169).
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controversies before attempting to draw conclusions about the duties, powers and practices of

officials regarding the recovery of fines.
Thefollowing points can be derived from the inscription with areasonable degree of certainty:

1. two epistatai or epimeletai®® were to be chosen by a vote of the people from among all

Athenian citizens to supervise the works (LL27-29);

2. responsihilities in regard to the building work were also placed upon the teichopoioi
(ten in number, one chosen from each tribe) and the tamiai (financial administrators)
(L33)%,

3. contractors who failed to complete their works were liable for penalties (tipwpiat -
LL31-32);

4. theepistatai wereto be given presidency of the court (LL30-31); and

5. contractors and their guarantors who failed to comply with the contract wereto be
brought before the court (LL34-35)°".

However, the following points are controversial:
(8 who imposed the penalties on the contractor;

(b) whether theteichopoioi as well as the epistatai were to be given presidency of the court;

and
(c) who brought the offending contractors and their guarantors into court.

Asto (a), thetext (LL32-34) speaks of the epistatai doing something peta T@v TelY oMoV
Kol TV taptdyv. According to the restorations included by the editor of 1G 113, the epistatai
with the teichopoioi and the treasurers for the wall rebuilding project were to supervise the work
to seethat it was brought to completion. According to the restorations proposed by Thiir, the
law here provided that the penalties for delay mentioned earlier were to be imposed by the

epistatai with agreement of the teichopoioi and the treasurers for the wall rebuilding project

668 The surviving parts of the inscription do not give these officials a name but in the discussion that follows | will

call them epistatai.

669 Maier (1959-1961:43) suggests that the detailed supervision was by the epistatai and that the teichopoioi had more
genera responsibilities.

670 Thiir (1985:67) argued that this referred to failure by the contractor or his guarantor to pay the penaltiesreferred to
in L32. Scafuro, in her restoration of L34 (exempli gratia) (Cat#A14), argued that it referred to any failure by the
contractor or his guarantors to comply with the provisions of the cuyypaeati. | do not regard this as a significant
difference; the pendlties were imposed for non-compliance with the contract. The editor of |G |12 offers no
restorations here.
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until the contractors had completed their work®™. Gauthier believed that the inclusion of the
treasurers among those imposing penalties on the contractor was problematic®?. However,
these tamiai were specially chosen for this project®” and they were to act peta the epistatai, i.e.
they were not directly imposing penalties themsel ves; perhaps they were mentioned here
because they would need to keep arecord of the penalty. As Thiir pointed out®™, such
restorations as the editor of 1G |12 offers to these lines are rather weak in that they merely repeat
in part the obligation on the epistatai to supervise the work from LL28-29. Thur’srestorations

arein my view to be preferred.

Asto (b), the editor of IG 11® and Thiir restore the teichopoioi in L30 so that they, as well asthe
epistatai, receive the presidency of the court. Therestoration is based upon Aischines 3.14 and
3.27-29 (Cat#A1), where Aischines argues that Demosthenes, as a member of the board of the
teichopoioi on this very project, sat as president of the court®”®. Maier doubted whether the
teichopoioi assumed the presidency, emphasising that the nature of the office of teichopoios was
essentially honorary®™. Scafuro contended that the teichopoioi definitely did not assume the
presidency, arguing convincingly that the passages in Aischines' speech cannot be relied upon.
She contended that therole of the teichopoioi was more like that of the naopoioi and trieropoioi
and had more to do with financing the work than its actual construction®”. In my view Scafuro

is probably right. We cannot assume that the teichopoioi sat as presidents of the court.

Asto (c), Maiers interpreted the text (LL32-35 in IG 11®) to mean that the building commission
(i.e the epistatai with the teichopoioi and the tamiai) would bring the contractor and his
guarantors before the court, where the epistatai themsel ves (and possibly the teichopoioi)
assumed the presidency at the hearing and could pronounce the threatened penalty. As Scafuro
points out, however, tamiai are not known to have acted as prosecutors®”®. Thir’s restorations®
provided that only the epistatai wereto bring the case before the court. Thir found attractive
the assumption that in such a case the epistatai would turn to one of the techopoioi as president
of the court. Scafuro, however, having ruled out the possibility that the teichopoioi might
preside over the court, proposed a restoration of L34 (exempli gratia) to the effect that the
teichopoioi brought the disobedient contractors and their guarantors into a court presided over

71 Thiir (1985:67).

672 Gauthier (1988).

673 Thiir (1985:69 note 8).

674 Thir (1985:67).

675 Thiir (1985:69 note 10) argues that unless the teichopoioi did have the presidency of the court, Aischines
argument would be an empty one.
676 Maier (1959-1961:43).

677 Scafuro (2006:36-37 and 39-41).
678 Maier (1959-1961:44).

67 Scafuro (2006:45).

680 Thir (1985:68).
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by the epistatai®®®. Yet, as Thir rightly says, since the epistatai had imposed the fines, one
would expect the epistatai to bring the proceedings®®. One view not argued by scholarsis that
one epi states brought the contractor and his guarantors into a court presided over by the other
epistates. Thereare parallels for this type of processin Athens, where an official referred a
penalty imposed by him to a court sitting under his own presidencys®. This solution would
require that Thur’ srestoration to L34 be adopted. However, there are such large gaps in the text
here that the answer to the question of which official actually brought the contractor and his

guarantors into court must remain uncertain.

For the purposes of my discussion of the enforcement of guarantees under building contracts, |
draw the following conclusions from the law of 337/336BC: that the epistatai, with the
teichopoioi and the tamiai, had the power and were under a duty to impose penalties upon the
contractor if he did not complete the work; if the contractor, or his guarantors, did not pay these
penalties, either the epistatai or the teichopoioi (it is not clear which) had the power and were
under a duty to bring the contractor and his guarantors into a court presided over by the

epistatai.

As presidents of the court, the epistatai would have been in a position to influence the
proceedings. Itistruethat it was thejury that gave the verdict both on liability for the penalty
and on its amount®* and, as Todd points out, the president of the court had no right of jury
direction, no right to rule evidence as inadmissible or to exclude certain lines of argument and
no power of summing up®s. However, the speechesin Lysias 14 and 15 show that it was not
necessarily forbidden for those presiding over thetrial (especially if it was a body that had a
particular interest in the case®®) to “descend into the arena”’ and argue for or against a particular
result. InLysias 15, the speaker argues that this would not be appropriate®, but the fact that he

felt it necessary to say so suggests that there was no law or rule of procedure prohibiting it.

It isinteresting to compare the law relating to the rebuilding of the walls and harbour moles

with the contract for work to the sanctuary of Apollo on Delos, which dates to about the same

681 Scafuro (2006:36-45).

82 Thiir (1985:67).

683 See Harrison (1968-1971:11.7) where he gives the examples of the archon responsible for widows and orphans
(Dem. 43.75), the polemarch (IG I® 55), the agoranomoi (Aristophanes Acharnians 824 and 968; Wasps 1406ff), the
strategoi (Lys. 15) (athough it seems unlikely that in that case the strategoi were the prosecutors) and, possibly, the
overseers of the docks (Dem. 47.24); Harrison suggested that where there was a single magistrate, such as an archon
or polemarch, he was represented in one capacity or the other by one of his paredroi; MacDowell (1978:237) follows
Harrison.

684 Here Maier (1959-1961:44) was not quite correct to say that the epistatai “ pronounced” (aussprechen) the penalty.
685 Todd (1993:79). He also argues that the discretion of the president of the court at anakrisis stage should not be
exaggerated, but in my view it neverthel ess had the potential to be significant.

68 Asin Lysias 14 and 15, where Alkibiades junior was accused of refusing to serve as a hoplite and the court was
presided over by the generals.

87 Lys. 14.21 and 15.1-4.
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period (Cat#A43 LL19-21). This provided that if the contractor failed to complete the work
within the stipulated time, he was to pay afine of ten drachmai per day until the work was
completed. It will berecalled that the contract then required the naopoioi to enforce
(EwompattovToVv) payment of this fine against the contractor and his guarantors and do other
things “in accordance with what was written in the cuyypaen for other contractors and
guarantors of works’. Rubinstein has observed that cross references to existing legislation or
established procedures are an indication that a praxis clause such as this permitted the officials
in question to take action against the debtor on their own initiative®®. As has already been
seen®®, the suyypoon referred to here may well have been a general cuyypaen relating to the
execution of works to sanctuaries administered by the amphiktyons of Delos. It is possible that
this empowered the naopoioi to enforce these fines directly against the contractor and his
guarantors. If so, their powers may have been similar to those of the epistatai under the
Athenian law. The surviving fragments of the accounts of the naopoioi do mention a court and
the imposition of penalties on contractors®® but we do not know what court was being referred
to or why it wasinvolved. It should not be forgotten that enforcement against the guarantorsin
this contract at least four of whom were Athenian citizens, would almost certainly have taken

placein Athens.

In relation to enforcement against a guarantor of a fine imposed by officials under a building
contract and indeed in relation to enforcement against guarantors of all types of transactions, it
has to be remembered that all the officials mentioned so far in this chapter (including the tamias
and epimeletai of a tribe and demarchs and other deme officials) were required to render
accounts at the end of their periodsin office. Even after the accounts had been rendered anyone
could make a complaint to the euthynoi about the conduct of the officials**. If sumswhich
should have been collected had not been collected without good reason, this could be construed
as evidence of bribery and questions could be asked. Further, according to Aischines, the
possessions of an official were subject to confiscation by the state until he had rendered his
accounts (Aisch. 3.21: Eveyvpdletl tag oboiag O VORoBETNG TAg TOV HIELVOLVOV, EMC
av Aoyov amoddot tf) moOAet). Thus not only was the official under an incentiveto collect

sums due from guarantors but his personal possessions were at risk if hefailed to do so.

688 Rubinstein (2010:203ff).
689

59 |D 104(22) (346/345BC): dicaotniptlov (fragment aL18; fragment b LL3 and 13); [emiBor]dg dg abrol
emepa[ropev] (fragment a LL12-13); ID 104(23) (346/345BC): em[ttipnpato t6de EmeTIUNCOUEY HETA TO
[apyttéxTovog Toic] pepicbopévorg (LL20-22); ID 104(24) (345/344BC) apparently the records of the secretary
to the naopoioi only: to[bt]ov Emitiunuate t6de [EnleTiundn &nl the fuetépag [apyIng toig
pepicbopévoltg] (LL15-17); [eritipnpa vy dplaypei kol Euprinue eppairei[v] (LL20-21, 24-25, 28-29, 33-
34, 37-38).

691 Frghlich (2004:331-335; 346-355).
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Awareness of these facts would in turn have served as areminder to guarantors that they were
unlikely to be let off their obligations.

To sum up, the Athenian evidence regarding enforcement is rather patchy. But wherewe do
have evidence, with the notable exception of guarantors of trierarchs, it appears that the
enforcement regime, particularly for the payment of sums due under tax collection franchises
and of rent on the sacred lands, was a tough one, with severe penalties imposed and mechanisms
available to enable rapid enforcement backed up by incentives on the officials to implement
them. In the case of sums owed by contractors under building contracts, it appears that in some
cases a court judgment may have been required before further enforcement action could be
taken; but even in these cases the procedure favoured speedy recovery by the state. In chapter 3
| suggested that the responsibilities placed upon guarantors were such as to encourage them to
be the enforcers of the obligations they were guaranteeing in the sense that they were required to
seeto it that these obligations were performed. The enforcement measures which | have
reviewed in the present chapter will have provided added encouragement to guarantors to fulfil

thisrole

I ndependent Delos

Notwithstanding the extensive records that have survived from independent Del os, the only
transactions for which we have detailed knowledge of how guarantees were enforced are the
leases of sacred estates. We have some information about enforcement against guarantors of
fines levied under building contracts but hardly any information about how guarantees of other
types of transaction were enforced (leases of sacred houses, loans and tax collection and ferry
operation franchises). | will therefore start this section with an examination of enforcement of
guarantees of the leases of sacred estates and then review the evidence regarding enforcement of
fines under building contracts. | will then proceed to discuss an issue which affects
enforcement of guarantees of all types of transaction, namely what was the legal effect on
independent Delos of the hieropoioi including a person’s name in alist of debtors. Finally |
will consider the approach of the hieropoioi to enforcement of guarantees for all types of
transaction in practice.

The sacred estates

We have a glimpse of the steps that the hieropoioi could take to recover unpaid rent from the
tenants of Apollo’s estates and their guarantors in the period prior to the‘tepd cuvyypaen
coming into force. One account records that tenants (who were named) and their guarantors

(who were probably not named) owe monies to the god and that they have been “registered in
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accordance with the cuyypaen”®2. As already mentioned®®?, Tréheux thought that this could
well have been acuyypaen promulgated by the Athenian amphiktyons, to which the
hieropoioi were working prior to the enactment of the‘tepa cuvyypaen. Whatever the origins
of this cuyypaen may have been, however, it must have contained provisions regarding the

recovery of unpaid rent.

Anindication of what these provisions may have said is provided by other accounts dating to
this period. One of them records that the hieropoioi collected (enpd&apev) 140 drachmai of
therent for the estate of Soloe by seizing barley (presumably barley grown on the estate by the
tenant) but that 190 drachmai and the ipttoAov were owed by the tenant and his guarantors.
One of the guarantors, Sattos son of Timon, is named®*. The same account records that after
Archandros, the tenant of the estate of Hippodromos, had failed to pay the rent, the hieropoioi
collected (empd&apev again) 300 drachmai by seizing barley and 150 drachmai by selling two
oxen (again, presumably the tenant’s oxen kept on the estate). One of the guarantors, Protoleos,
paid half the balance owing and therest, plus the iittoAov, is recorded as owing by
Archandros and Amphias, the other guarantor. The estate was then re-let to a new tenant but

with the same guarantors, Protoleos and Amphias®®.
It seems from this evidence that the amphiktyonic cuyypae1) may have provided that:
1 anpioriov was to be added to the amount of rent outstanding and unpaid;

2 thehieropoioi had the power to seize the tenant’s crops and livestock in satisfaction of

unpaid rent; and

3 thehieropoioi wererequired to record publicly the names of tenants who failed to pay

rent owed to the god and of their guarantors.

What other steps the hieropoioi were empowered or obliged to take to recover the unpaid rent is
unclear. Thefact that the guarantor Amphias was accepted as guarantor of the new tenants of
the estate of Hippodromos implies that he was not without financial means. Y et the debt
outstanding from the previous tenant was not recovered from him. This suggests that the
hieropoioi therefore may not have had the power to seize assets from guarantors in satisfaction
of outstanding rent. It also impliesthat publicly recording the names of those who owed rent to
the god did not have the effect of preventing those named from entering into further transactions

with the god. However, the possibility cannot be ruled out that in this particular case the

6% Cat#B2 B L74.
693 p51

6% Cat#B1 LL7-8.
6% Ca#B1 LL9-12.
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hieropoioi had decided to take no further action against Amphias, and to waive any prohibition
on his entering into further transactions with the god, for some reason, for example an assurance
from the tenant or Amphias that he would pay at a defined later date, or perhaps simply
favouritism. Even if this was the case, however, the enforcement régime on independent Delos
at this time appears to have been somewhat milder than that which applied for example in the
decree governing the leasing of tribal lands in Athens in the third century BC which gave the
tribe' s tamias and epimeletai power to seize the property of atenant and of his guarantor if the

tenant did not pay the rent.

Delian legislation regarding recovery of rent from tenants of the sacred estates and their
guarantors appears to have changed with the introduction of the‘tepa. cuyypaoen (Cat#B32).
Aswe saw in chapter 3%, LL30-34 provided that if the tenant did not pay the rent on time he
was to pay ahutoiiov at specified times and the hieropoioi, after seling the tenant’s crops,
wereto collect (€lompadodmv) from the guarantors the ipttoiiov of the amount of the rent
that remained owing to the god; if rent was still outstanding, the tenant’s cattle, sheep and slaves
wereto be sold to cover the shortfall. Thus far, the new regulation was very similar to the
existing law or practice as evidenced by the accounts referred to above. However, the new
regulation continued by providing (LL34-36) that, if any sum remained unpaid after the
measures just referred to had been taken, the hieropoioi wereto exact payment of the remainder
from the possessions of the tenant and of his guarantors. Here we can see a parallel with the
decree of the Athenian tribe described above. The‘tepa cvyypaen then provided (LL36-40)
that if the hieropoioi were unableto exact payment, they wereto swear an oath to that effect,
write up the names of those who owed money to the god and of their guarantors on a stele and
re-let the estate. If the new rent was less than the old, the hieropoioi were to write down the
names of the individuals concerned, the deficiency and a irtoA1ov. In addition, the hieropoioi
themselves were to pay one half of therent that they failed to collect if they did not exact
payment from the guarantors®®’. Finally, the‘tepa cvyypaen provided (LL46-49) that “all the
possessions of the lessees, their domestic animals, their slaves, their household furniture, and all
that is theirs, shall be pledged to the god (bnokelobat 8¢ td1 Bedt). All the possessions of
the guarantors also shall be pledged to the god, just asthose of the lessees. If the hieropoioi

6% n117.

697 |L38-40. Thelines are difficult to interpret. Kent (1948:280-281) read them to mean “the hieropoioi areto pay to
the god half the renta which they do not collect, if they do not exact payment from the guarantors of the lessees.” If
this means that the hieropoioi would beliable to pay the penaty even if, having taken steps to exact payment, they
failed to recover the rent, this would have given them a very strong incentive to ensure that the guarantors were

capable of paying.
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who collect (the rent) do not collect the entire amount, all the possessions of the hieropoioi shall
be pledged to the god....." 5%,

It can be seen that L L 34ff went considerably further than the law or practice that appearsto
have existed prior to thetepa cuyypaer) coming into effect. In particular, if seizing the
tenant’s crops, cattle, sheep and slaves does not meet the whole amount owing, the hieropoioi
can take the remaining possessions of the tenant and those of his guarantors as well%®. To this
end, all the possessions of the tenant and his guarantors were pledged to the god’®. The

epa. ovyypaen) then placed a powerful incentive upon the hieropoioi to take these steps by
making them liable for half the amount of any rent they failed to collect. Thisincentive was
reinforced by providing that the possessions of the hieropoioi were also “pledged to the god”, so
that their possessions too could be confiscated if the hieropoioi became liable to pay one half of

the uncollected rent under the provision mentioned earlier.

Theright of Apollo to a pledge of the possessions of the hieropoioi to cover their liahility for
uncollected rent was similar to the right of the Athenian state to seize the possessions of an
Athenian official until he had rendered his accounts. There were, however, also some
differences between Athens and independent Delos as regards recovery of rent on sacred estates.
At Athens the debt was doubled, whereas on independent Delos only a fiutoAiov was added.
At Athens the guarantor could be imprisoned whereas there appears to have been no such
sanction on independent Delos. As already observed™, at Athens, in the case of the conditions
for theleasing of tribal land, the guarantor’ s possessions could be immediately confiscated and
sold, whereas on independent Delos the guarantor’ s assets could be seized only after certain of
the tenant’ s possessions had been seized and they were of insufficient value to satisfy the debt.
On the other hand, on Delos the hieropoioi were expressly made liablefor half the rent if they
failed to exact it whereas we find no such arrangement in classical Athens.

We have seen that in classical Athens the Council was probably involved in the collection of
debts owed to the city’s gods. On occasions, the Delian Council may also have had arolein the
collection of overdue payments. The accounts of the hieropoioi for 279BC record that they
received from the councillors and the hieropoioi of the previous year 200 drachmai which

Hypsokles son of Archestratos paid as guarantor of Amphistratos son of Hypsokles. AsVial

6% | have adopted the trand ation by Kent (1948:282) except that, where Kent has trandated broxelofat 88 T
fed1 “are to be subject to the god” (three timesin the text — once for the lessees, once for the guarantors and once for
the hieropoioi) | have translated these words “ shall be pledged to the god” reflecting the translations by Partsch
(1909:267) (“sollenin Hypothek gegeben sein”) and Velissaropoul os-Karakostas (2011:331) (“le dieu ait un gage sur
le bétail” etc), which seemto reflect the Greek more accurately.

6% Kent (1948:279); Vial (1985:223).

700 Partsch (1909:406 note).

701 pp117-118.
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noted, Amphistratos was the tenant of the estate of Sosimacheia during the 280's BC but
appears to have been unable to pay the rent for 280BC™2. It is not clear what powers the
Council had in regard to the recovery of outstanding rent or how proactive it was expected to be
in obtaining such payments. The accounts merely record the Council receiving the sum from
the guarantor and remitting it to the hieropoioi. But the Council’ s role may not have been an
entirely passive one. It may have had similar powers to those conferred by the provision in the
epa. ovyypae1 which required the Council to write up the names of the tenants of the sacred
estates on whose behalf their guarantors had made payments to the hieropoioi and who were
then to be regarded as bre[pInuépovg (Cat#B32 LL44-45). But the precise role of the Council

in the recovery of sums owed remains unknown.

Liketheir counterparts in classical Athens, officials on independent Delos were required to
render accounts at the end of their period in office’. This provided a further incentive, if one
was needed, on the hieropoioi (and the Council) to fulfil their functions. The accounts of the
hieropoioi confirm that logistai were appointed to examine their accounts, as well as those of
other officials™. Thelogistai had power to impose fines on the officials. Thesefines were
recorded in the accounts. For example, the accounts of 278BC record payments £ bfuvav

by two of the hieropoioi of 280BC, Hegias son of Phokaieus and Anaschetos son of
Theoxenos’™. However, it isto be noted that, unlike Athens, it appears that there was no second
committee of magistrates (the euthynoi) who received complaints from individuals after the

logistai had examined the accounts’®.

The activities of the hieropoioi regarding recovery of rent from tenants of sacred estates and
their guarantors may sometimes have led to court proceedings. The evidence for thisis however
somewhat fragmentary. One badly damaged record which seems to have rdated to the sacred
estates appears to have mentioned individuals being convicted in court ([0pgi]ielv

abtovg Ev T dika[otnpimt]) but more than this we cannot tell™®”. Thereis also an entry in
the accounts for 269BC which refers to a ypagr brought by Sosimenes against Euboul 0s™.
Vial suggested that it was probable, although not certain, that Euboul os was the hieropoios of
273BC™, We do not know whether the claimant Sosimenes was a disgruntled tenant or a

guarantor or even whether this case concerned a sacred estate; however, the entry does suggest

702 Cat#B10 A LL39-40; Vial (1985:108).

708 Frohlich (2004:80).

704 The accounts record expenses paid by the sanctuary to the logistai; references are given in Frohlich (2004:80 note
9).
705 Cat#B11 L41; Vial (1985:158); Frohlich (2004:386 and 417).

706 Frohlich (2004:422-423).

07 Cat#B6 L5 discussed further on p163.

708 Cat#B14 A L62; two other payments to the heliaia are recorded (1G X1,2 199A L65 — 274BC —and 223A L7 —
262BC) but we have no information as to the partiesinvolved or the subject matter.

9 |G X 1,2 199B L98; Vial (1985:153).
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that legal action may have been available to a tenant or guarantor if the hieropoioi were acting

improperly.

One possibility was yevdeyypaen). There aretwo references to thisin the accounts of the
hieropoioi. It may refer to alegal procedure similar to the action of the same name found in
Athens where a ypoon yevdeyypoetg could be brought against the official who had wrongly
included the guarantor’s name on a list of state debtors. If the suit was successful, the name of
the guarantor would be removed from the list and replaced with that of the official who had
wrongly included him on the list’°. Thefirst of the Delian references, in an account dating to
301BC, records that as aresult of Anapsyktides pursuing a case of yevdeyypoer, Antigonos
son of Aspheros owed the sum of 89 drachmai 4 oboloi and 5 chalkoi™. Vial interpreted thisto
mean that Anapsyktides had proved that the debt that Antigonos had attributed to him did not
exist and Antigonos had to pay that amount to the god. The second reference to yevdeyypaon,
in the accounts for 192BC, is more fragmentary: [rapd Tov deiva - - - -]J0 &om
EMBAALEY abTOL péPOG TN EYYPuTc K TOoL metebpov ob b ‘HMENIZE &oyw
vebol vNoog? | o-v-ot-ZAIITAENEEZEEOEI thg yevdevypaong 2872 Vil
interpreted this to indicate that the payment was for the payer’s part in the erroneous inscription
of one or more debtors on atablet™?. Vial'sinterpretations of both entries are surely correct.
Again, we do not know whether either of these cases arose from a lease of a sacred estate but

they do show what could be done if atenant or guarantor disputed an entry in the accounts.

It was also possible for an official to be removed from office. Thisis demonstrated by Vial,
who convincingly argues that the absence of one of the hieropoioi at the end of histerm of
officein 297BC and of two hieropoioi at the end of their term of office in 280BC cannot have
been voluntary or due to death in office™*. What the procedure was for the removal of a
hieropoios from office is not known but it is possible that it may have permitted a guarantor
who felt particularly badly treated by a hieropoios to take action, perhaps in addition to the
yevdeyypan outlined above.

Fines under building contracts

Two building contracts have survived which gave officials express powersin regard to the
recovery of fines and other amounts payable by the contractor and his guarantors. One of these
is a contract of 297BC (Cat#B31). It provided that if the contractor did not complete the work

70| ipsius (1905-1915:443-444); Partsch (1909:404).
711 Ca#B4 LL28-31.

"2 Cat#B25 LL97-98.

13 ijdl (1985:157).

74 via (1985:180).
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by the required date, the Emiotdtot could award a contract for the remaining work to another
contractor and were required to recover amounts owing from the contractor and his guarantors
in whatever way they decided ([€lompataviov 6 01] Emiotdtol TOV EpywvVNny

Kol ToOg Evyuntdg @1 v tpoémmt g[nictmvtai]) (LL3-5). The contract also provided
that the gmiotdtat could disapprove work that appeared to them not to comply with the
contract and impose a fine upon the contractor within ten days (koi Emttiuficat apyvplov gv
d[éxa Nuépais]) and, if they did, they wererequired to recover it ([t0] pev apyvplov
gonpata[vtov]) (LL5-6). Theamount of thefineis not stated. It is possiblethat it was
stipulated elsewhere in the contract or it may have been |eft to the discretion of the
gmotdTal®. The contract may further have provided (if Feyel’s restorations are correct) that
where the contractor failed to provide guarantors and the work was awarded to another
contractor at a higher price, thegniotdtat could recover theincreasein price from the original
contractor and hisgyyvntiv Tob yevdoug without penalty and “without being subject to legal
proceedings’ (6owt 8°Gv [TAElov] gbpel avam®AODUEVOV, EEEGT® TOLG EMIOTATULG
glonpacot TOv Epydvny kal Tov Ev[yontnv]...alnuiolg odov Kal Gvunodikoig)
(LL11-12).

The other contract is dated c250BC. It provided that if the contractor did not complete on time,

the hieropoioi and the emipeintatl were to award the remaining work to another contractor and

the&yddtal wereto recover any additional cost from the contractor and his guarantor:

Kal dowt a[v mhelov gbpel 10, HITOAOITO TOL Aoimov apyJupiov bEAPOLUEVI[S TOL
Hob®?]patog elonpodvitmv TV Epyovny Kol TOV Eyyontiv ol £y80Tal TotJoOp

gvol TNV TPa&ly €k Tov &yyun[tov] - Ca#B35 LL31-37).

It will be seen that sometimes these contracts placed a duty on the officials to recover the fines
concerned (€lompa&dvTmv), sometimes they were couched in permissive terms (s££0tm TO1G
gmiotatolg €lompatat). However, it seems clear that the officials were expected to take active
steps to recover the amounts owed from the contractor and his guarantors. Rubinstein has
identified examples of the terminology of enforcement which normally indicate that active steps
areinvolved, and we find such terminology in our two Delian building contracts: the verb
npdoocey (or one of its compounds) taking as its direct object the person against whom the

716.

enforcement process is directed (the contractor and his guarantors)™; a clause granting immunity
to the enforcing officials; and a clause providing that the officials are to collect the sums owed

15 Partsch (1909:333) thought the amount of the fine was in the discretion of the émiotdtal.  Vial (1985:148)
appears to have taken the view that the laws fixed the amount.

716 Rubinstein (2010:199-200). We have one example where the object is the money (10 apyvpiov) rather than the
contractor and his guarantors. However, the verb can take two accusative objects: the money and the person from
whom it isbeing exacted. Thetext is very fragmentary and it is possible that the contractor and his guarantors were
also included as the objects of the verb inthe lost part of the line.
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“by whatever method they can” "*’. The contracts do not state what steps the officials could take
but, by analogy with the procedures for the recovery of rent on the sacred estates, these may have

included seizure of goods or other property.

We have already seen that the officials had to render accounts at the end of their period in office.
If there were any unrecovered fines at this stage, this might have to be explained to the logistai.
This should have operated as an incentive for the officials under building contracts to take the
steps they were empowered to take to recover fines, and an awareness of this fact should have
concentrated the minds of guarantors. Unfortunately, no record of the actual exercise of these
powers has survived, nor do we know how frequently these powers were granted in Delian
building contracts in general. Court proceedings may have been involved. The accounts of the
hieropoioi for 304BC contain a record of a payment by the hieropoioi, described as otkaotnpimt
11006, which appears among a list of payments to contractors and suppliers, suggesting that
some kind of dispute had arisen between a contractor (or possibly his guarantors) and the
hieropoioi or theemiotdtal™®. Other entries record payments dtkaotnpiot Tolg
gmTiunpacty or similar, which may have concerned proceedings for the recovery of fines™®.
The extent to which the contractor or his guarantors could raise disputes regarding the way in
which the fines were enforced may have however have been limited if the contract provided the
officials with immunity from suit’®. Theterms of the contract could be important to guarantors,

as we shall seein the next chapter.

As was the case with the collection of rent from the sacred estates, the Council also had arolein
the collection of overdue fines from contractors and their guarantors. The accounts of the
hieropoioi for 279BC record that they received from the Councillors of that year the sum of 175
drachmai from Arignotos son of Antipatros being his share of the guarantee he had provided for
Diaitos son of Apollodoros who had contracted to build the retaining wall for the theatre’.
Again, as in the case of the sacred estates, it appears that the role of the Council here was a
passive one. However we cannot conclude from the limited evidence that the Council was not
empowered in some circumstances to adopt a more aggressi ve stance towards building

contractors and their guarantors.

What was the legal effect of including a guarantor in alist of debtors?

717 Rubingtein (2010:200-203 and 209).

718 Ca#B2 A L113; Vid (1985:151-152).

191G X1,2 145 LL65-66; 199A L65; 223A L7; 287A L81 and Cat#B14 A L62.
720 Rubinstein (2010:202) and Rubinstein (forthcoming).

72l Ca#B10 A LL40-42.
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We have seen that at Athens a citizen who owed money to one of the city’s gods was G.T1pLog
and that this should have acted as an incentive upon guarantors to pay. On Ddos, however, the
position is less clear. No provision has survived in the‘tepa cvyypaen which made a tenant
who failed to pay his rent and his guarantors automatically dtipog. Partsch, however, believed
that tenants and guarantors whose names were written down on a stele pursuant to the
provisions of thetepa cvyypaen (L37) for non-payment of rent due on a sacred estate were
Gtipo1’?. For Partsch this meant that any such person could have his real property confiscated
(if it had not already been seized by the hieropoioi pursuant to thetepa. cvyypaen)) and was
deprived of rights such as the right to vote in the assembly, to hold office and to sit asajuror’=,
Partsch seems to have assumed that this would apply to all who were recorded by the hieropoioi
as indebted to the god, including those who failed to pay rent on sacred houses, failed to pay
interest on loans or failed to pay sums due under franchises for the collection of tax, operation

of ferries etc.
There are, however, reasons for thinking that Partsch’'s view may be wrong.

The accounts for 274BC contain alist of those who were indebted to the god for non-payment
of sums due under ferry operation or tax collection franchises. Thelist includes the names of
both the contractors and of their guarantors. One of the guarantors, Phillis son of Diaitos, was
an epimel etes of building works in the same year as he was recorded in this list as a debtor of
thegod. Although it is always possible that Phillis was appointed as epimel etes before he
defaulted in paying the sums due under his guarantee, it does appear from this that being
recorded as a debtor did not affect one's digibility for the position of epimeletes™.

The accounts for 250BC record that Ekephylos and his guarantors owe (0ggiiovot) one obolos
inrent for the estate of Chareteia’®. In 257BC Ekephylos had paid only part of the rent which
had been due that year. The lease appearsto have been canceled and the estate re-1et’?6. Seven
years later, atiny amount is still outstanding. If inclusion in the accounts as a debtor meant that
Ekephylos was dtiL0g, there is surely no way that such an amount would have been | eft

unpaid.

Notwithstanding the extensive remains of the accounts that have survived, the words ¢ tipLog

and dtipia do not appear anywhere in them. By contrast there are numerous references to

722 Partsch (1909:402-403).

723 partsch (1909:387-389).

724 Cat#B13 B LL96-97 and A L74.

725 Cat#B17 L196.

726 Cat#B16 LL30-31; Cat#B17 LL139-141; Reger (1994:325).
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individuals being dtipot in Attic inscriptions’. Further, the way in which the hieropoioi
sometimes recorded those who owed money to the god suggests that such recording cannot have
had the legal significance for which Partsch contended. |f the effect of recording debtors was
intended to be that citizens were publicly confirmed as étiptot, one would expect them to be
clearly identified. But very oftenthey arenot. In the case of the sacred estates, the accounts of
250BC record that “the following are indebted to the god, they and their guarantors’ and in the
list that follows the tenants are named but the guarantors are not”. In the case of the sacred
houses, the accounts for 274BC contain a list introduced by the statement that the following of
those who rent sacred houses have not paid the rent and owe it to the god “they and their
guarantors’. Inthelist, however, seven tenants are named but only one guarantor’?. Hennig
noted that in the later accounts the hieropoioi did not include patronymics in the lists of those
who owed rent on the sacred houses (which would have avoided doubt as to who might be being
referred to)™°. In the case of loans made by the god to individuals, the early lists of those who
owed interest to the god did not include guarantors at all and later, when guarantors were
mentioned, they were hardly ever named. For example, inalong list of those who have not paid
interest in the accounts of 274BC we find one entry that merely states: Telécmv kal o1
gyyontal 21 drs. Another entry in the samelist states: Nikw]v Nikod[ppov] kai £yyvot
[Nik]Jovog Pii..... 12drs™L: here, athough £yyvot isin the plural, only one guarantor is
named. From about 269BC, the hieropoioi started merely to include the guarantors generically
in theintroductory words to thelist of debtors, for example: kai 01de TOKOULG ObK £Becav
arl” 0pgilovot TddL Bedt abtol kol Eyyvol’. Thisbecomes aregular usage from
257BC onwards, although occasionally a guarantor is actually named’2. Vial notes that from
about 220BC the hieropoioi started to insert at the end of their lists of debtors a statement to the
effect that if any borrowers have not paid interest the hieropoioi record them as debtors, they
and their guarantors™*; from 179BC this was replaced by a clause to the effect that if the
hieropoioi had not written up any individuals who were indebted to the god, they now recorded
them as debtors to the god, them and their guarantors™®. It might have been possible to work
out who the guarantors were by referring back to earlier records, but the leases and loans may
have been granted many years previously and discovering who the guarantors were may not

have been entirely straightforward.

2TE.g. dtipov abtov Eval kol td ypépate abto depdota... (IG 1840 LL33-34).

728 Cat#B17 L196.

72 Cat#B13 B LL93-94; Hennig (1983:451).

730 Hennig (1983:451-452).

G X1,2199C LL103-104, 108-111.

732 Cat#B14 D LL67-70.

73 Cat#B16 L23 - generic reference; Cat#B28 D LL26-30 - guarantor for half named.

7 Vid (1985:224); ID 346A LL13-14, 366A L135, 369A L42, 376 L16.

75 Via (1985:224-225); Cat#B28 A L250, ID 442D LL30-37, 444A L53, 449B LL15-16, 457 L17.
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One possibility is that recording a person as indebted to the god did not have any legal effect at
al. It wassimply arecord. The hieropoioi would no doubt have been keen to record the debt in
order to avoid any suggestion that they had received the money and not paid it over to the
treasury of thegod. Nevertheless, thereis some evidence that this was not the only reason for
keeping such arecord and that being included in alist of debtors by the hieropoioi did have
some legal effect upon the debtor. The'tepa. cvyypae| required the Council to write up the
names of the tenants of the sacred estates on whose behalf their guarantors had made payments
to the hieropoioi. Theseindividuals were then to be regarded as bre[pInuépovs kot TOV
vopov (Cat#B32 LL44-45). Wedo not know what law was being referred to here but it was
almost certainly connected with the possibility that action could be taken against the registered

debtor to recover the debt, perhaps because his property could now be seized™®.

The references to yevdeyypaen in the accounts of the hieropoioi discussed earlier™ also
indicate that the inclusion of anamein alist of debtorsto the god must have had significance.
There would have been no point in taking legal proceedings against hieropoioi who had

wrongly included a name on a list of debtorsif this was not the case.

Whatever the legal significance of recording someone as indebted to the god may have been, it
does not appear to have been quitethe same as it wasin classical Athens. It may merey have
meant that the hieropoioi had proceeded as far as they could within their powers in attempting
to collect the debt, and that it was therefore open to anyone else who wished to take action
against the debtor as aregistered defaulter. Or it may have meant only that the named debtor
could not enter into any new transaction with the god until the debt was paid. It may also have
had a practical impact by deterring putative creditors. For example, it may have meant in
practice that the person named in the accounts as owing money would be unable to persuade
anyoneto act as his guarantor. It could also have affected the debtor’ s credit in the private
commercial world of Delos. Whatever the consequence was, it was probably a less powerful

incentive upon guarantors to pay than atipio wasin classical Athens.

Enforcement by the hieropoioi in practice

So far, we have seen a number of similarities and differences between the laws and practices of
Athens and Delos in regard to the enforcement of debts owed by guarantors to the community.
On Delos, however, a further question needs to be addressed, which has an important bearing
upon our understanding of the position of guarantorsthere. This question is the extent to which
the hieropoioi adopted a lenient approach to enforcement against those who entered into

736 Ziebarth (1926:104).
77 p152.
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transactions with the god and against their guarantors. In the case of leases of sacred houses and
loans to individuals, the overwhelming evidence is that the heiropoioi took quite a relaxed
approach to enforcement against the tenants, borrowers and their respective guarantors. Inthe
case of the leases of the sacred estates, however, the evidenceis not so clear cut and differing
views have been expressed by scholars on how aggressively the hieropoioi pursued tenants and
their guarantors for payment of rent. The answer to this question isimportant because there
would have been little incentive upon the guarantors to fulfil their obligations if the practice of
the hieropoioi was not to pursue them with any vigour. In this section therefore, | will start by
reviewing briefly the evidence of actual enforcement in the case of the sacred houses, loans to
individuals and tax collection and ferry operation franchises before going on to address the

evidence regarding enforcement of the leases of the sacred estates.

In relation to the sacred houses, we find extensive records stating that certain tenants and their
guarantors owe rent to the god but no record of the hieropoioi confiscating the property of those
liable in order to recover amounts owed”®. The lenient approach of the hieropoioi to
enforcement in the case of the sacred houses was noted by Molinier who drew attention to the
accounts for 279BC. Theserecorded that one half of the rent for the house of Episthenes, which
had been | et to Apemantos son of Leophon, had been paid by one of his guarantors, Protol eos.
The other guarantor did not pay the other half and he and Apemantos are recorded as debtors for
25 drachmai later on in the accountsin alist of tenants and their guarantors who have not paid
rent on sacred houses™. Yet the lease was not cancelled for non-payment of rent, nor was the
housere-let to a different tenant, nor is any action recorded as having been taken to recover the
outstanding rent from Apemantos’ other guarantor. Instead, the records show that Apemantos

was still tenant the next year, but with different guarantors, who paid the rent on his behal {74,

78 Molinier (1914:68), who assumes that there was an equivalent to the‘iepd. cuyypaen for sacred houses (which is
apossihility (see p55)), says that when the indebtedness was complete on the part of the tenant and his guarantors, the
hieropoioi certified on oath to this effect and inscribed the debt on the stele of public debtors. However, the fact that
no records of such oaths, or of the actions taken by the hieropoioi before they swore, have survived in such extensive
accountsis surely significant.

3 Cat#B10 A LL22-23; Cat#B10 D LL69-72; Molinier (1914:67). Partsch (1909:180), who aso assumed that there
was a‘tepd ovyypaoen for sacred houses, argued that thislist of debtors showed that enforcement had taken place
against the possessions of the debtors and their guarantors. Thisis hard to reconcile, however, with the fact that
Apemantos remained in possession of the house.

70 Ca#B11 LL17-18. Other examples of a defaulting tenant who was permitted to remain in possession: the
accounts of 279BC record that a tenant who had failed to pay the rent was till living in the house that year when
work was carried out on it (IG X1,2 161D LL72-77 and A L110 (Hennig (1983:486)); and the accounts of 179BC
record a payment from Straton of rent of a sacred house for which he had been recorded as a debtor by the hieropoioi
of the previous year (ID 442 L170). The same accounts (L142) show that he was probably still tenant of the housein
179BC (Molinier (1914:67-68)). Hennig (1983:452) appears to go too far when he suggests that some of the tenants
listed as owing rent for sacred houses in the accounts for 274BC (Cat#B13 B LL93-94) remained in possession.
There isno evidence that thisis the case and the suggestion that tenants of sacred houses were never evicted if they
fell behind with the rent isinconsistent with the evidence we have of |eases of sacred houses being cancelled and the
houses re-let following afailure by the tenant to provide guarantors. The fact that no record has survived showing a
cancellation of alease for non-payment of rent does not necessarily mean that it never happened.
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If the hieropoioi did pursue those who were indebted to the god in respect of the sacred houses,
they could take many years in effecting arecovery. For example, wefind arecord in 218BC of
a payment of 201 drachmai in rent by the tenant of the house next to the ironworks. The annual
rent for that house was 42 drachmai, which the tenant is recorded as paying further on in the
same account. Thefirst payment must have been payment of arrears; if so it represented several
years of unpaid rent (defaulting tenants of the sacred houses were not required to pay the
nuoriov’). During this time apparently no action was taken to evict the tenant or to recover

the rent from the tenant’s guarantors’2.

In relation to loans to individuals, the accounts of the hieropoioi contain lengthy lists of
borrowers who are indebted to the god for interest, which suggests that the approach of the
hieropoioi to the collection of interest on loans was similar to their approach to the collection of
rent for sacred houses. For example, Kleinodikos son of Stesileosis recorded by the hieropoioi
as owing 10 drachmai interest in the accounts of 274, 257 and 250BC™3. This means that in
each of those years, Kleinodikos did not pay the interest accrued on his loan that year.
Kleinodikos may simply have been unableto pay: he had appeared in the lists of those who had
paid their interest in earlier years (282, 279 and 278BC)™4. If the hieropoioi had taken steps to
recover the money from other sources such as mortgaged property or guarantors, one would
expect them to mention it here in their accounts. Y et there do not appear to have been any such
entries. Indeed, the hieropoioi sometimes allowed interest to remain unpaid for extended
periods. This can be seen from the accounts of 250BC, which record that a certain Kallimos
paid off on behalf of his father aloan of 100 drachmai and at the same time paid accrued
interest amounting to 101 drachmai 4 oboloi™. It is not clear how this sum was calculated, but
on aloan of 100 drachmai, it must have represented at least ten years in which the borrower
failed to pay the interest for the year’*®, and no payment was received from the guarantors

during this period.

Recovery of sums from guarantors could also take a very long time. The accounts of the
hieropoioi of 250BC record receipt of a payment of 30 drachmai from Demochares son of

Kydron “which he said was payment of a guarantee on behalf of Harpalis son of Simos that was

71 Molinier (1914:67-68); Hennig (1983:452).

72D 354 LL26 and 34; Hennig (1983:452 note 94). Other examples of late payment of rent were cited by Hennig
(1983:453). These show payments being made from one to six years late, including one by a guarantor two years late
(Telemnestos, who, in 219BC, paid 6 drachmai being his share of hisliability under a guarantee for therent on a
sacred house that had fallen duein 221BC (ID 353A LL43-44)).

3G X1,2 199C L93; 226A L24; 287A L190.

741G X1,2 158A LL29-30; 161A L30; 162A L25. In these entries, Kleinodikos and his brother, Dexikrates, paid 20
drachmai interest. At some stage before 274BC the |oan seems to have been divided between the two brothers with
each responsible for interest on half of it.

5 |G X1,2 287A L16; Bogaert (1968:145).

76 Theinterest rate was aways 10%: Bogaert (1968:138); Vid (1985:380) and e.g. ID 290 LL131-132. Thereisno
evidence of any borrower ever having been required to pay the iutoiiov on unpaid interest.
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written down on the stele that Timokles and Xenokleides set up”. Timokles and X enokleides
had been hieropoioi deven years earlier in 261BC™. Similarly, the accounts of the hieropoioi
of 179BC recorded interest payments received from the guarantors of a borrower covering a

period of five years prior to their year of office™s.

So far as concerns tax collectors and the operators of ferry franchises, thereis, again, no record
of the hieropoioi ever having confiscated their property or possessions or those of their
guarantors. In an account dated to 300-280BC, the hieropoioi record that they are unableto
exact payment from individuals who are listed and that they arein debt (to the god). Thelist
includes the name of the purchaser of a franchise for the operation of the ferry to Rheneia and of
his guarantor. However the hieropoioi do not say what steps they had taken to try and recover
the sums owed™®. Elsewhere, we find entries in which the hieropoioi record that the franchisee
and his guarantor owe amounts to the god. The guarantors are usually named along with the
franchisee™°. In one account, the hieropoioi record that since the franchisee has not paid they
now “write down” the guarantor asa debtor for the relevant amount™?. Unlike the case of the
sacred houses and loans, we do not find lengthy lists of tax collectors, ferry operators and their
guarantors who owe money to the god. This however can be explained by the fact that far fewer
tax collection and ferry operation franchises were granted by the god than leases of sacred

houses and loans.

The evidence shows, therefore, that guarantors of leases of sacred houses, |oans to individuals,
and tax collection and ferry operation franchises were operating under a fairly mild enforcement
régime. Was the régime under which the guarantors of the leases of the sacred estates similarly
relaxed? Kent argued that the extensive powers of confiscation of the possessions of the tenant
of a sacred estate and his guarantors introduced by the‘tepa cuyypoaen produced the result that
“bankruptcy cases arerare after this law was passed” 2. Kent could find only one example of
both lessee and guarantors failing to pay the rent: this was Kallisthenes, tenant of Sosimacheia,
who was recorded as owing half the rent on that estate plus afjpitoAdiov in 206BC™3, Kent

commented that it would seem that Kallisthenes somehow managed to avoid any confiscations

711G X1,2 287A LL11-12.

78 |D 442A LL162-163 and 176-177; Vid (1985:225-226).

9 Ca#B7 LL18-20.

70 For example, an entry in the accounts of 274BC records that the following franchisees have not paid and arein
debt (to the god); then there follows alist giving the names of the franchisees and their guarantors (Cat#B13 B LL96-
97). Sometimes the introductory words are more general, e.g. the accounts for 262BC record that “the following are
indebted to the god, and their guarantors’. Included in what remains of the list is the franchisee for aferry operation,
and his guarantor, both of whom are named (Cat#B15 LL50-52).

51 Ca#B14 D LL56-63. Ancther entry, in the accounts for 179BC, records that the hieropoioi write down
(eyypdpopev) Dionysodoros son of Marathonios and his guarantor, Demeas son of Phokritos, who have not paid
part of the amount due for the franchise for the operation of the ferry to Rhenaia (Cat#B28 D LL11-19).

752 K ent (1948:279).

753D 369A L41.
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and he questioned whether the provisions of the law requiring confiscations were always

enforced™. Thedifficulty with Kent’s view is that it seems to postulate a situation where the
law was not rigorously enforced but there were few defaults, whereas one might expect that if
the law was not rigorously enforced there would be numerous defaults, or that the reason why

there were few defaults was that the law was rigorously enforced.

Vial too noted that, after the introduction of theiepa. cvyypaem, the accounts contain no
further indication of proceedings resorted to by the hieropoioi to recover unpaid rent. With the
exception of the inclusion of a few names on the lists of debtors (in particular the case of
Kallisthenes referred to by Kent), defaults by tenants of the sacred estates appear only indirectly
by the mention of payments by guarantors. InVial’s opinion this does not mean that the
measures decreed by the‘tepa cuyypaen became a dead letter during the course of
independence: the hemiolion was still being imposed in 206BC and it is probable, in Vial’s
view, that seizure of crops was still practised™s. Neverthelessit isin Vial's opinion implausible
that the hieropoioi ever seized the personal goods of the tenant and his guarantors. Inthis
respect the approach of the hieropoioi towards the enforcement of obligations relating to the
sacred estates was the same as their approach to enforcement of the other contracts. In her
view, the Delian community did not allow one of its members to be deprived of hisland or his
house, even in the interests of the god™®. The difficulty with Vial’s view is that if the approach
to enforcement was the same for the sacred estates as it was for the other transactions entered
into by the god, it is necessary to explain why there were so few recorded defaults for the

former and so many for the latter.

Reger, on the other hand, argues that the hieropoioi proceeded with vigour against defaulters
under the new regulations™’. Referring to the accounts already mentioned above™? regarding
the enforcement of guarantees before the'tepa. cuyypae1 was introduced, Reger argues that
thetepa ocvyypae™ was aresponse to the high number of defaults in those years which had
resulted in the temple of Apollo being out of pocket. In support of his view that the new
regulation was vigorously enforced, he notes that a number of estates and houses appear for the
first timein the accounts of the hieropoioi after theiepa cuyypaer cameinto effect and he
explains this on the basis that these properties had previously belonged to tenants and
guarantors of sacred estates who had defaulted in payment of the rent with the result that the

754 Kent (1948:279-280 note 125).

75 Ziebarth (1926:97) suggested a number of placesin the accounts where references to the seizure of tenants’ crops
and animals could be restored.

76 Vial (1985:224). Pernin (2014:226) aso notes that there is no evidence of the powers of confiscation and sale
being used and argues that late payers were simply written down as debtors of the god.

7 Reger (1994:220-229).

758 pp147-148.
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properties were confiscated by the hieropoioi pursuant to the new powers conferred upon them

by the‘tepa cvyypae.

Reger admits that his arguments are hypothetical. However, he seeks to support them by
referring to a number of fragmentary accounts that appear to have been concerned with
enforcement proceedings™®. He further supports his arguments by referring to the sharp decline
in rental levels between 297 and 290BC, which, he argues, was the result of the chilling effect

of vigorous enforcement of the‘tepa. ouyypaen during its early years’®. Conversely he
explains the sharp rise in rents for sacred houses between 287 and 277BC on the basis that many
Delians who found renting the sacred estates too risky turned instead to renting houses (which
were cheaper than the estates and whose |eases were only five years), thereby increasing

demand™.

There are difficulties with Reger’s arguments. Firstly, the absence from the accounts after
c300BC of any reference to the possessions of tenants of the sacred estates and of their
guarantors being confiscated is a powerful argument against Reger’ s theory in the context of the
very extensive records that have survived relating to the financial administration of these
estates.

Secondly, thereis no direct evidence to show that the tenants and guarantors whose estates and
houses Reger argues found their way into the possession of Apollo had not paid the rent on their
sacred estates.

Thirdly, we know that at least two of the properties Reger mentions (Sosimacheia and
Epistheneia) had been mortgaged to the god as security for loans. If, as Reger argues, the
hieropoioi had seized these properties in order to recover rent owed by the tenants of the sacred
estates, they would thereby be depriving the god of the security provided by these properties for
the repayment of the loans concerned. One wonders whether, given the regularity with which
the hieropoioi obtained real property as security for these loans, this would have been regarded
as pemissible. It seemsto meto bejust as likely that these properties came into the possession
of the god as aresult of a default on the loans that they secured™?, although there are other
possible ways in which they could have been acquired (for example by way of a gift or bequest

or consecration).

79 Reger (1994:225-227); discussed further bel ow.

760 Reger (1994:228-229).

61 Reger (1994:246); he finds in the records five men who rented estatesin the years 314 to 290BC aso rented
houses in the years 290 to 240BC.

62 A view advanced for example by Kent (1948:286), Bogaert (1969:152 note 112) and Vial (1985:224 note 139) but
rejected by Reger (1994:227-228) on the grounds that thereis no record of the hieropoioi proceeding against a
defaulting borrower whereas, as we shall see, he argues that there are records of them proceeding against a defaulting
tenant of a sacred edtete.
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Fourthly, it is not necessary to postulate vigorous enforcement of the new law to explain the
reduction in rentsin the 290's. The promulgation of the new law could in itself have been

sufficient to have this effect.

Fifthly, even if, in the decade after the‘tepa cuyypoen was introduced, the hieropoioi
vigorously enforced the new law, leading to a number of confiscations of properties and
possessions, it is still necessary to explain the absence of evidence for confiscations in the one
hundred and fifty yearsthat followed. Reger argues that there were defaults but that the nature
of the defaults changed; in most cases the tenant defaulted by failing to renew his guarantors
and in every case the hieropoioi found someone else to take on the lease, although sometimes at
areduced rent, in which case the former tenant or his guarantors were held responsible for the
difference. However, even if defaults were limited to the kind that Reger describes, they would
still result on occasions in sums being owed to the god and in actions having to be taken to
recover those sums, including confiscations of property, if vigorous enforcement continued,
Reger does not provide a satisfactory explanation for the absence of evidence of such actions
being taken.

In view of the apparent differences of view between scholars, it is worth examining exactly
what the accounts of the hieropoioi record about the steps the hieropoioi took to recover unpaid
rent from the tenants of the sacred estates and their guarantors after theiepa. cuyypae™ was
introduced.

@ An extremely fragmentary document, which Reger dates to the 290's BC™*, (i) refers to
the Council (ueta BovAn[g]), (i) appearsto bereferring to certain individuals incurring a
pendty in court ([0psi]iety abtovg &v TdL dika[otnpimi]), (iii) mentions certain temple
estates, (iv) talks of the deprivation or withholding of something (dmoctepnoetl g -), and
(v) mentions rent (tpog TNV picB[woiv]), money ([Bpoyploic xrialg teTpa[koociaic])
and someone in the first person handing something over to the hieropoioi ([rapé&d]oka
lepomotloig). Reger argues that this document records the trial and conviction of tenants “who
violated the rental contract, payment of fines and/or back rent, and the seizure of property of
those who could not or would not pay.” As aready mentioned™®, the document certainly seems
to be concerned with some sort of enforcement process. We do not know whether guarantors
wereinvolved. Asto its date, as Reger admits, his argument for the 290’ s is tenuous. The
editor’ snotesin IG X1,2 indicate that it could equally well be dated to the 280's or the 270’s.

763 Chankowski (2008:287).
64 Cat#B6; Reger (1994:225-226).
765 151,
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(b) In another account, which, according to Reger, was probably of almost the same date
(although the ediitor of IG XI,2 dates it to between 297 and 279BC) ", the hieropoioi record
that they are unable to exact payment from certain individuals, who are in debt to the god
(tovtovg obk Edvvdpeda giompatal, aAd’ 0psilovat). The persons concerned are then
listed. Thelist includes at least three tenants and their guarantors, who appear to have been
named. Reger says that thisrecord refersto “asimilar disaster” to the oneto which the
document just mentioned was referring and that the guarantors were “ explicitly included in the
proceedings’. However, Reger seems to be rather over-stating the case. Whether there were
proceedings, and if so of what kind, we do not know. The hieropoioi had tried and failed to
recover these debts. If the hieropoioi had followed the‘tepa cuvyypaen to the letter this would
have meant that they had either confiscated the possessions of the tenants and their guarantors
but these were insufficient to pay off the sums owed, or had not attempted to make any
confiscations because the tenants and their guarantors did not have any assets for them to
confiscate. However, it is also possiblethat, as Kent and Vial would argue, the hieropoioi did
not even attempt to confiscate the possessions of the tenants and their guarantors,
notwithstanding the requirements of the law and notwithstanding the fact that any such

confiscation would have borne fruit.

(© The accounts of 279BC record that the Council and the hieropoioi of the previous year
had collected 200 drachmai from a guarantor of Amphistratos, tenant of the estate of
Sosimacheia™®’. Thiswas probably all but one drachma of the rent for 280BC"%® which had been
outstanding for awhole year. No mention is made of the remaining drachma and we therefore
do not know if it was paid and if so by whom. However, from 279BC the estate has a new

tenant, Geryllos™®.

(d) The accounts of 274BC record that Eparchides paid one half of the rent for the estate of
Porthmos. He made this payment on behalf of Polyzelos, a guarantor’™. The payment cannot
relate to the rent for 274BC since we know that this was paid in full that year by the tenant,
Apollodoros son of Xenomedes’™. Apollodoros was tenant of Porthmos in 282, 279, 278, 269
and 268BC""2. Itislikely that he held the tenancy continuously throughout this period. Either
the rent that Eparchides paid related to a period from before 279 BC, or Apollodoros was
permitted to remain as tenant of Porthmos notwithstanding the fact that he had not paid the rent.

766 Cat#B7 LL21-27; Reger (1994:226-227).

767 Cat#B10 A LL39-40.

78 |G X1,2 158A L14.

78 |G X1,2 161A L15.

0 Cat#B13 A L14.

711G X1,2 199A LL3-4.

721G X1,2 158A L7, 161A LL6-7, 162A L5, 203A L19 and 204 LL6-7.
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In either case, the hieropoioi seem to have taken quite a relaxed view of their obligations to
collect the rent imposed upon them by the‘tepa. cuyypaen.

(e In 257BC, the two tenants of Chareteia paid the sum of 1200 drachmai inrent. This
was less than the total rent due of 1400 drachmai 3 oboloi. The guarantors may have made
some payments but they cannot have made up the full amount of the rent, because the lease
seems to have been cancelled and the estate re-let in two parts to two tenants’”. The accounts
for 250BC record that one of the original defaulting tenants and his guarantors (who are not
named) still owe (0peiiovot) one obolosin rent’”4. Presumably this tiny amount was thought

not to justify any further action.

® The accounts of 257BC also record that Pistes, a guarantor of the tenant of the estate of
Leimon, paid 151 drachmai, which was half the rent for that year. The hieropoioi then state
that “therest is owed” (t0 d¢ Lotmov Opeidetar)’™. Although the tenant must have been

named (there is a lacuna in the text), the other guarantor does not appear to have been.

(9) In the same year, the hieropoioi record that Ergoteles paid 70 drachmai rent for
Kerameion. Therent duefor that year was 171 drachmai. The accounts say that they
(presumably Ergoteles and his guarantors) owetherest (t0 6¢ Lotmov 0@eiiovot)’”. We

cannot tell from the fragmentary text whether the guarantors were named or not.

(h) The accounts of 250BC record that Mnesimachos, the tenant of one half of Chareteia
failed to renew his guarantors and the estate was thereforere-let. However, the new rent was
four hundred and nineteen drachmai three oboloi less than the rent under the old lease. The
hieropoioi record that the original tenant and his guarantors, who are named, owe the shortfall
and in addition a fjuiorov of 209 drachmai 4 */- oboloi””.

() The accounts of 250BC also record that Moiragenes son of Kallisthenes and his
guarantors, who were not named, owed 100 drachmai for the estate of Limnai. This must relate
to an earlier year, since the same accounts record that the tenant of Limnai in 250BC,

Kynthiados, paid the rent in full that year”’®.

(), The accounts of 250BC further record that the hieropoioi received a sum from Xenon,
son of Nikanor in respect of a shortfall (£ydetiag) on the estate of Soloe and Korakia. We know

773 Cat#B16 LL30-31; Cat#B17 LL139-141; Reger (1994:325).
774 Cat#B17 L196.

5 Cat#B16 LL34-35.

776 Cat#B16 L 36.

77 Cat#B17 LL139-142.

781G XI1,2 287A LL196 and 26.
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that the tenant of this estate in 250BC was Timoxenos, who paid his rent in full. The default

must therefore have occurred in an earlier year and is only now being rectified’”.

(k) Fragmentary accounts of the hieropoioi dated to soon after 250BC record: [01de
0pglilovot T@V Evnpocimv abTol kol ol €yyvol. Thereisalso areferenceto
70 fuoAtov. Rent was owed from the sacred estates. The names of the tenants and, if they

were mentioned, their guarantors have not survived’,

0] ID 291 d LL33 and 35, which Reger dates to 247BC, appears to be dealing with tenants
of the sacred estates ([td1 pep]icopévol 1o ‘epd yop[ia]). The document refersto a
judgment being given against someone by default ([d]eAev Epnuov) and to someone
destroying something (6ALd katéonao[e]). Reger contends that this records thetrial and
conviction of onetenant who had failed to pay rent and of another for causing damage™:. Vial
does not appear to haveinterpreted this as referring necessarily to non-payment of rent; she
confined herself to commenting that this was arecord of proceedings against two tenants of the
sacred estates who had contravened the rules 82, Whatever the reason for the proceedings
against the first tenant, it is clear that he was condemned to a payment by default; and that the
second tenant had destroyed buildings or trees belonging to the god.

(m) The accounts of 246BC record the receipt of two sums in respect of the sacred estates.
Thefirst was 366 drachmai 2 oboloi and 1 chalkos from one of the guarantors of Antikrates,
tenant of the estate of Hippodromos. The hieropoioi record that he had given the guaranteein
the archonship of Elpinos, i.e. in 262BC. The second payment was of 280 drachmai from one
of the guarantors of Rhadis, tenant of an unknown estate. This guarantee had been given in the
archonship of Tharsynon, i.e. in 261BC™:3. |t appears that there had been defaults in the
payment of rent in 262 and 261BC but that the rent was not recovered until 246BC.

(n) The accounts for 207BC record that the estate of Porthmos was re-let after the tenant
failed to renew his guarantors. The hieropoioi record that the rent under the new lease was 691
drachmai, and that this was a shortfall of 121 drachmai when compared with the rent under the
old lease™*. They did not record here that the original tenant and his guarantors had paid this
shortfall or that they “owed” it plus a hemiolion.

|G X1,2 287A LL17-18 and 31.
780G X1,2 288 LL12-13.

781 Reger (1994:227).

782 \/jal (1985:156).

731D 290 LL9-12.

784D 366A LL102-103.
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(o) In the account of 206BC, mentioned by Kent and Vial, three tenants of the sacred
estates were recorded as owing rent to the god, to which the hemiolion had been added
(Em]Bardviov Hudv to fiutdriov). The names of two of these tenants, Aristodikos son of
Lykades and Kallisthenes, survive on the stone. Reger argues that it was likely that these men

did not have sufficient property to cover the full rent owed™s.

To summarise the evidence reviewed above, there do appear to have been occasional defaults by
tenants and their guarantors. When these happened, the hieropoioi recorded the amount owed in
their accounts. We are not told what steps they had taken to recover the outstanding rent before
they made these entries. Indeed, in only one entry (that in the accounts of 297 to 279BC
referred toin (b) above) did the hieropoioi state that they had not been able to exact payment
and even in this case they do not say what steps they had taken in their attempts to recover what
was due’®. Inanumber of cases the hieropoioi did not receive the rent until years after it was

due.

It is hard to reconcile Reger’s picture of hieropoioi aggressively pursuing defaulting tenants and
guarantors, confiscating their properties and taking them to court, with the picture outlined
above. Nevertheless, when compared with the long lists of those who owed interest on loans or
rent on the leases of the sacred houses, the number of tenants of the sacred estates and their
guarantors who are recorded by the hieropoioi as debtors of the god is extremely small. Given
the very extensive records that have survived, this differenceis potentially significant and needs
to be explained. If the higher success rate for rent collection for the sacred estates was not due

to more aggressive enforcement by the hieropoioi, what was it due to?

Firstly, the enforcement regime prescribed for the recovery of rent on the sacred houses and
interest on loans could have been milder than the one we find in the'tepa. cuvyypaer|. Thereis
some evidence that this may have been the case: the tenants of the sacred estates and their
guarantors who failed to pay the rent were obliged to pay afine of a fjutoA1ov on the amount
owed, but there was no equivalent fine imposed upon the defaulting tenants of the sacred houses
and guarantors, as Molinier and Hennig both point out®. Thisinitself would have made the
tenants of the sacred estates |ess likely to default than the tenants of the sacred houses. If there

were other respects in which the laws relating to the sacred houses and loans were milder than

785 |D 369A LL40-41; Reger (1994:227).

786 Ziebarth (1926:99) seemsto assume that because the hieropoioi record atenant or guarantor as owing money to
the god they had sworn an oath as required by the ‘iepd. cuyypaen that they had not been able to recover the sums
due. | do not think that this follows.

87 Molinier (1914:67-68); Hennig (1983:452). Both scholars al'so correctly note that thereis no direct evidence that
the huwdrov applied to liahility for the difference between the old rent and the new rent where a house had been re-
let. However, Malinier is surely right in thinking that no hutdiov was chargeable in these circumstances (Hennig
(1983:453); Malinier (1914:68)). We have dready seen (p120) that the guarantor may not have been required to
cover any shortfall inthe rent.
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those relating to the sacred estates, this could explain the greater number of defaulters among

borrowers and the tenants of the sacred houses and their respective guarantors.

Secondly, the sums outstanding in rent on the sacred houses and interest on loans to individuals
were very small when compared with the rents payable on the sacred estates. This can readily
be seen from the table prepared by Bogaert showing the amount of unpaid interest in each year.
In most years the total amount of unpaid interest is considerably less than the rent for just one of
thelarger sacred estates™®. Similarly, the rents on the sacred houses were tiny when compared
with the rents on the sacred estates. Given the much larger sumsinvolved, it is possible that the
hieropoioi (possibly with the stronger powers given to them by thetepa cuyypaem) would
concentrate their efforts on chasing payment of the rent of the sacred estatesin priority to rents
on the sacred houses or interest on loansto individuals, particularly in thelight of the fact that
the hieropoioi could find themselves liable to pay one half of any rent on the sacred estates

which they failed to recovere,

Thirdly, given the importance of the income from the sacred estates to the god, and the fact that
the hieropoioi were at risk for half the rent, it is possible that the hieropoioi made a particular
effort to select astenants of the sacred estates, and their guarantors, only those who would be
ableto pay. It has been seen from Appendices Sand T that many of the tenants of the sacred
estates and their guarantors came from the wealthiest members of the population.  This may be
areflection of a conscious policy on the part of the hieropoioi in regard to the selection of the

tenants and their guarantors.

Fourthly, there may also have been a policy not to pursue those who failed to pay on time too
aggressively in order not to deter wealthy tenants and guarantors from putting themselves
forward. If the selection policies of the hieropoioi were carefully followed so that the tenants
and guarantors were of sufficient wealth, the hieropoioi could be reasonably confident that they
would pay, even if that meant that the god had to wait for slightly longer for payment than he
was strictly speaking required to. That delay might be a price worth paying if it meant that the
largest possible pool of potential tenants and guarantors was maintained, which would in turn
encourage competition and keep the rents high. Obviously a balance had to be struck; but it
appears that the hieropoioi were quite successful in doing so. Thereis a parallel here, although
admittedly not exact, with Athens and the observations of Gabrielsen that the more lenient

approach to defaulting trierarchs could be seen as evidence of the Athenians seeking to secure

788 Bogaert (1968:140).
89 See p150.
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their interests on the one hand (the recovery of outstanding debts) whilst exerting as little

pressure as possible on defaulting and influential guarantors on the other™,

Finally, it has been seen that the'tepa cuyypaer] imposed penalties on tenants, guarantors and
hieropoioi if therent on the sacred estates was not paid. 1t made clear that the god was carrying
only minimal risk of non-payment and that if the rent was not paid this would be a problem to
be resolved not only by the tenants and their guarantors but by the hieropoioi aswell. It has
also been seen that the Delian adult citizen community was relatively small”! and that the
tenants and guarantors often came from the wealthiest el ements of Delian society’?. There was
a high probability that a wealthy tenant of one of the sacred estates, or a member of his family,
would, if he had not already done so, at some time hold office as a hieropoios or stand asa
guarantor. Thisis confirmed by Appendix D from which it will be seen that of the twenty-
seven guarantors for whom we have further information for the period 314 to 250BC, they or
their families produced thirteen hieropoioi. The‘tepa cvyypaer| created a tension between the
three groups: tenants, guarantors, and hieropoioi; and each group comprised individuals many
of whom probably had been or would become members of each of the other groups over time.
This created an environment in which understandings, compromises and arrangements rather
than confiscations of property and court proceedings may have been encouraged. The
importance of the sanctuary to the prosperity of the community was the unifying factor that

made the system work with (as far as we can see from the evidence) relatively few problems.

All these factors in combination seem to me to be sufficient to account for the differences in the
numbers of the recorded debtors for the sacred estates, sacred houses and loans to individuals.
The consequences of this for our understanding of the role the guarantors on independent Delos
aresignificant. It means that therole differed depending upon whether the subject matter of the
guarantee was a sacred estate on the one hand, or a sacred house or loan on the other. Inthe
case of sacred houses or loans, when someone agreed to stand as a guarantor, he could do so in
the knowledge that his possessions, real and personal, would not in practice be at risk. If his
guarantee was called upon and he could not pay, the worst he could expect would befor his
name to be written up with the consequence that he suffered some kind of disadvantage the
scope of which is very unclear but which seems to have been less severe than atipio at
classical Athens. Sometimes, his name would not appear but he would be described
anonymously as a“guarantor”; in such a case only those who were prepared to look back over
previous records could identify him as a debtor to the god. This means that the sense in which

on independent Del os the guarantor could be regarded as the god' s enforcer in these transactions

790 Gabrielsen (1994:169).
71 pp19-20.
792 pp49 and 92.
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was very different from classical Athens. Hedid have that function but the long lists of debtors
indicate that he was not always compelled to fulfil it. This did mean however that a man might
have been more ready to stand as a guarantor for these transactions on Del os than he would

have been had he been in Athens.

In the case of the sacred estates, however, the position of the guarantor appears to have been
somewhat different. He would be expected to play his part in ensuring that the god was paid.
This could involve him in compromises on occasions but if he played his cards right, he would
avoid losing his property and possessions. The community seems by and large to have received
the protection it was seeking, although the way in which this was achieved was very different

from classical Athens.

Boiotia
Here the evidencerelates only to leases of sacred and public land and building contracts. | will
discuss each of these types of transaction in turn before going on to consider an issue peculiar to

afederal jurisdiction such as Boiotia, namely the enforcement by a member state of a guarantee

given by a citizen of another member state.

As has already been seen™3, the tpoppicetlg of Thespiai provided that if the tenant failed to
pay the rent, both he and his guarantors are to be recorded on a whitened board as owing the
rent together with the hemiolion. The whitened board was mentioned again where the land was
re-let at alower rent and the tenant and his guarantor thereby became liable for the shortfall plus
the hemiolion. Cat#C1 LL12-16 and Cat#C2 LL11-15 are good examples™*. Similar
provisions are to be found in the tpoppncels that required the prospective tenant to provide a

guarantor T® yehdeog ™.

With reference to the whitened board and the penalty in 1Thesp 48, Partsch drew the clear
paralld with the procedures described in Ath. Pol. 48.1 for the collection of sums dueto the
Athenian state. He commented that no court judgment was required®. This must be correct. It
isinteresting to note, however, that the Thespian officials are not expressly given any powers or
duties by the tpoppnoelg for the actual collection of the sums due (including the fjLtdA10v)
beyond writing the names of the defaulters on a whitened board. Such an action could have
triggered the implementation of a process of tpa&1ig by a specialist board, similar to the

npdkTopeg at Athens™, but we have no direct evidence of this. The tpopprioeic may be

798 )127.

794 See dlso Cat#C3 LL 18-22; Cat#C4 LL1-4; Cat#C6 LL 20-24.
7% Cat#C3 LL16-18; Cat#C6 LL17-19.

79 Partsch (1909:403-404).

797 See pp138-139.
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contrasted with the enforcement procedures stipulated in the Delian‘iepa cuyypaen for the
recovery of rent due under the leases of the sacred estates. These specifically set out the steps
that the hieropoioi could take to recover the rent. Only if these were unsuccessful were the

names of the debtors written up on whitened board™®e.

The penalty of the hemiolion is also added to amounts payable by defaulting contractors under
the Lebadeian building contracts™®. The collection of sums due from contractors and guarantors
under these contracts was the responsibility of the naopoioi®®. One of the contracts states that
the naopoioi dravta mpd&[ovotv] ...TOV Epydvny kol tovg &yyvoucd®l. Adopting
Rubinstein’s observations mentioned earlier® regarding the use of the verb tpdooetv in these
circumstances, these words should be interpreted as meaning that the naopoioi were required to
take positive steps to recover the sums owed. However, nothing is said in the building contracts
about the steps the naopoioi had to take in order to achievethis, in particular whether and if so

in what circumstances the naopoioi were required to obtain a court judgment.

The absence of any mention of the powers of the naopoioi to recover sums owed to the koinon
could be explained by the possibility that these matters were dealt with in general laws such as
the vaomoixog vopog referred to later on in the contract in a“ sweep up” clause which states
that this law would apply to anything that was not expressly dealt with in the contract®®.
Unfortunately, however,we have no direct evidence that this law prescribed the steps that the

naopoioi could or were obliged to take to collect fines from contractors or their guarantors.

Partsch suggested®™ that the naopoioi could immediately enforce (i.e. without a court judgment)
sums that were ascertainable on the basis of the contract (“die auf Grund des Vertrages
bestimmbar”). Here he was referring to the eninepntov (which he considered to be afine
payable on are-letting of the contract), to the increase in price resulting from re-letting the
contract to a new contractor, and to fixed contractual penalties. He contrasted these with claims
which accrued to the koinon on the ground of a contractual right to impose fines (“ Forderungen,
welche dem Staat auf Grund des vertraglichen Rechts der Behorden zur Auferlegung von
Geldstrafen erwachsen”). Here he appears to have been referring to fines whose amount was
not fixed by the contract but was at the discretion of the officials®®. Partsch argued that the

7% See p149.

79 Cat#C11 LL1-7 and Cat#C9 LL29-40, although the hemiolion is absent from other provisionsin these contracts.
For possible reasons for this see pp187-188.

800 See pp130-133 for areview of what these sums were. They included fines which could be imposed by the
naopoioi or the boictarchs.

801 Cat#C9 L4. There was probably similar wording in the contract in Cat#C12 LL40-43.

802 pp153-154.

808 Cat#C9 LL87-89; Roesch (1982:291-292). Thislaw must have been a federal law — see p69 and Pitt (2014:376).
804 Partsch (1909:411-412).

805 See p132 for details of some of these.
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naopoioi needed a court judgment in order to recover these types of fine. However, whilst the
distinction between fixed fines and fines whose amount was decided by the naopoioi is clear,
we have no evidence from Boiotia to suggest that different procedures for recovery would apply
depending on whether the fine was afixed fine or not. On the contrary, it is to be noted that in
the calculation of thefinal payment to the contractor under the contract for the completion of the
stelai at the temple of Zeus Basileus, any fines are simply to be deducted from the sums
otherwise due (Cat#C9 LL57-62). There is no suggestion that the naopoioi had to go to court to

obtain an order for payment of some types of fine before they could be deducted.

On the other hand, if, as| have argued earlier®®, theEninepntov was a court fee payable by the
contractor when one of the naopoioi successfully prosecuted him to enforce payment of afine,
there must have been at least some circumstances in which if the contractor and his guarantors
failed or refused to pay afine, the officials had to bring them before a court. Here the procedure
may have been similar to the one prescribed in the Athenian law of 337/336 BC relating to the
walls and harbour moles®. This may have given a contractor or his guarantors an opportunity
to dispute the fine and it may even have been open to them in some cases to challenge a fine by
making an application to a court presided over, or consisting of, the naopoioi®®, although they
may have had to pay the gminepntov to the naopoioi before they could proceed. However, if
the court consisted of or was presided over by the naopoioi, the guarantor may have regarded

his prospects of success as remote.

Under the Lebadeian building contract, if the naopoioi could not recover (by whatever
procedures they were empowered to take) the sums due from the contractor and his guarantors,
they were required to write the names of the contractor and his guarantors on whitened
boards"™®. Asin the case of the Thespian leases, however, we do not know what the legal effect

of thiswas.

Although we do not know precisely what steps the officials (or any Boiotian citizen) could take
against the guarantors of defaulting tenants at Thespiai or what steps the naopoioi could take
against the guarantors of contractors who were alleged to owe a fine under federal building
contracts, the likelihood is that the threat of such steps could have provided an incentive upon
the guarantors to comply with their obligations under their guarantees and to ensure that their
contractors performed. This incentive would have been reinforced by the fact that, like officials
in Athens and on independent Delos, every Boiotian official had to render an account of his

financial conduct to the katontal at the end of histerm of office. The Lebadeian building

806 pp131-132.

807 See p145.

808 Rubingtein (forthcoming) provides examples of this type of procedure from other Greek cities.
809 Cat#C9 LL2-5; Cat#C12 LL40-43.
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contract®™ refers to axotontikov vopov, which probably required the naopoioi to render
their accounts to the federal katontai. There werealso katontai at thelevel of the city who
had a similar function in regard to city officials®. Guarantors would therefore be aware that
the officials would be unlikely to et them avoid their responsibilities.

An additional issueto be considered in relation to enforcement in Boiotiais how debts could be
enforced by the community of one Boiotian city against a guarantor who was located in another
Boiotian city. We know that there were procedures allowing a private individual who was a
citizen of one city of the Confederation to register with federal officials defaultsin the
repayment of aloan which that individual had made to another city of the Confederation. This
can be seen from the inscription documenting the repayment of aloan by the city of
Orchomenos to Nikareta, a Thespian citizen, who was owed the sum of 18,333 drachmai by the
city. Thefirst step that Nikareta had taken in order to enforce repayment of the sums she had
lent was to obtain notes of default (brepapepial) for the sums owed (Cat#C14 LL61-75). The
brepapeptal appear to have been documents formally establishing the indebtedness of the city
of Orchomenos. They were obtained from the thesmophylakes, a federal board of officials®!2.
Possession of these notes of default entitled Nikareta to enforce the debt against the city
(Nikareta is described in a decree as mpatt®oas TO dGVEIOV TAV TOALV KAT TOG

bre[plapepialg] tog 1voag abti) - LLA5-46).

It is possible that this process of registration, or a process like it, would also have been available
where the debtor and creditor roles werereversed, i.e. where the debtor was a private person
(for example Pisias son of Daikrateis of Thebes, guarantor of Mnasigeneis son of Theodoros
tenant of land in Thespiai®?) and the creditor a public authority (in our example, the city of
Thespiai). Wefind thistype of procedure at alocal (i.e. non-federal) level, in a decree from
lasos dated to 142/141BC, which permitted the officials of the gymnasium in that city to seize
money that was owed to the gymnasium provided that the officials had first registered
amoypaol with the secretary of the Council with regard to the sums owed®*.

We also know from the Nikareta inscription that there was a law providing for the enforcement
of ajudgment against a citizen of one city of the Confederation by a citizen of another city of
the Confederation. Theinscription included a contract between Nikareta, the four polemarchs
of Orchomenos and their ten guarantors providing for Nikareta to be paid the agreed sum on an
agreed date (Cat#C14 LL78-122). The contract provided that if either the polemarchs or the

810 Cat#C9 LL87-89.

811 Roesch (1965:209); (1982:291); Frohlich (2004:169-180).
812 \j geotte (1984:62-63).

813 | Thesp 56 LL19-20.

814 Cassayre (internet) No.38 LL7-18 with commentary.
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guarantors did not pay, execution could be levied against them by Nikareta kata. TOV vOpov
(LL104-112).

The contract went on to say that “enforcement shall be against the borrowers themsel ves and
against the guarantors and against one and more than one and against all and against their
possessions’ and that Nikareta could choose any of these methods (LL106-112). Roesch
believed that these lines repeated what the law provided. The contract, he argued, may have
been placed before the thesmophylakes or perhaps drafted by them in their judicial capacity, or
may even have been the decision or verdict of the thesmophylakes as afederal judicial authority.
In Roesch's view, the law referred to here was therefore a federal law®®. Behrend, however,
thought it unlikely that the contract repeated the wording of the law and he understood the
words kata Tov vopov asareference to the method of enforcement, like the familiar phrase
Kabdmep £k dikne. Heargued that the cross-reference was to an Orchomenian law that could
be applied by a Thespian by virtue of the federal link between Orchomenos and Thespiai®™®.
Migeotte, who believed that the thesmophylakes had an administrative or clerical role rather
than ajudicial one, considered that the contract does not read like a verdict emanating from a
superior authority and he too rejected Roesch’s theory that LL 106-112 set out the text of the
law. He regarded the words as those of an enforcement clause in well-known form®’. He

offered no opinion on whether the law was afederal law or alaw of the city of Orchomenos.

Migeotte is surely right in his view that the contract does not read like the verdict of ajudicial
authority; and it seems unlikely that the contract repeated the wording of thelaw. The clause
gavethe creditor theright to take direct action against the debtor without a court judgment. The
law referred to could well have been alocal law of Orchomenos: whilst we do not know many
of the details of the legal rights that membership of the Boictian koinon conferred upon citizens
of its member states, we do know that it permitted a citizen of one member stateto own land in
the territory of another member state®®. 1t is possible, therefore, that each citizen of a member
state may also have had direct access to the courts and legal procedures of the other member
states. If these arrangements applied in the Boiotian Confederation, Nikareta, as a citizen of
Thespiai, may have had the right to enforce payment of a debt owed to her by citizens of
Orchomenos in Orchomenos by invoking the local laws, of which the law referred to in the
Nikareta inscription may have been one. Nevertheless, the possibility cannot be ruled out that
the law was a federal law dealing with the settlement of disputes between citizens of member

states. We find this type of law in the 51dypappa of the Cretan koinon which appearsin

815 Roesch (1965:148-152); (1982:389-390).
816 Behrend (1973:269-270).

817 Migeotte (1984: 62-63 and 66).

818 Roesch (1982:302-305).
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inscriptions for a brief period from the end of the third century BC until the end of the first

quarter of the second century®®.

Thelaw in question must have set out the procedures to be followed where one person wished
to enforce a court judgment against another person; these procedures may have empowered the
creditor to seize the assets of the debtor in order to satisfy the judgment. We have no examples
from Boiotia of any law, decree, or contract giving the community the right by referenceto this
law to collect debts from its contractors, tenants and their guarantors without a judgment. This
does not mean that there were no such laws, decrees, or contracts; and the example of Nikareta's
contract makes it distinctly possible that they existed.

Common underlying legal principles and practices — Enforcement of Guarantees

A review of the evidence from Athens, independent Delos and Boiotia suggests that there may

have been a number of possible shared principles underlying the enforcement of guarantees.

Firstly, a person who owed a debt to the community could have his property seized without a
court judgment having first been obtained against him. This would have reinforced the
incentive placed upon guarantors by the immediacy and directness of the guarantor’s
obligations discussed in chapter 3 to ensure that the contractor performed, to act asthe
community’s enforcer. There do, however, appear to have been exceptions to enforcement
without judgment and these may have differed between the three jurisdictions. The treatment of
trierarchs in classical Athens is one example. The case of fines under building contracts at
Athensis another. We do not know of any specific exceptions on Delos but references to the
courts in the accounts suggest that there may well have been some circumstances in which a
court judgment was required. There may have been exceptions in Boiotia too but the evidence

IS very tenuous.

There may also have been differences between the different jurisdictions as to who was
responsible for pursuing defaulting guarantors, how far and by what means. At Athens and on
independent Delos it appears that the Council had arole to play in the collection of sums due
from those who owed money to the community. Wefind no evidence of such arolein Boiotia
(although this does not necessarily mean there was no such role). Further, whereasin Athens
the Council had a pro-active function in the collection of debts, including the imprisonment of

debtors, on independent Del os the Council seems to have had a more passiverole.

819 Chaniotis (1996:136-148), where he aso cites evidence of conventions between members of that koinon giving
citizens of one state direct access to the courts of the other state, i.e. an arrangement similar to the one | have
postulated for the Boiotian koinon above.
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Secondly, those who were indebted to the community were included in a public register of
debtors. In Athens we know in reasonable detail what the legal effect of thiswas. On Delos
and in Boiotia, however, we are frustratingly ignorant about what registration meant. Further,
the stage at which such registration would occur seems to have differed between the different
jurisdictions. On Delos, inregard to the sacred estates, we know that there were certain steps
which the hieropoioi had to taketo try to recover the amount owed before registering defaulting
guarantors as debtors. In the case of leases at Athens and Thespiai on the other hand it seems
that registration occurred more or less as soon as the amount due was not paid. At Lebadeiaitis
likely that the naopoioi had to take some steps to recover sums owed before registering a

building contractor and his guarantors as debtors but we do not know what those steps were.

Thirdly, those who were indebted to the community were liable to pay in addition a penalty for
non-payment. Again there aredifferencesin detail. In Athens the debt was doubled, on Delos
and in Thespiai it was only increased by a half, perhaps reflecting a greater difficulty in those

two jurisdictions at the time of attracting guarantors (as well as contractors).

Fourthly, officials responsible for the administration of the transaction guaranteed were required
to submit accounts at the end of their term of office for auditing by other officials. However, it
seems that the scope of such audits may have differed as between the three jurisdictions. Only
at Athens do we see evidence of the possibility that the matters to be investigated by the
auditing officials could go beyond matters of dishonesty or corruption by officials to embrace
for example claims for payment or the imposition of fines which were not justified by the facts

of the case.

The evidence from Delos shows that the first two principles of law discussed above could be
significantly watered down by a failure to implement them. Here we see that there was a
general reluctance to deprive guarantors of their property and that the registration of guarantors
as debtors could sometimes be somewhat half-hearted in that their names were sometimes not
set out and could at best only be discovered by going back over past records of the award of the
contracts which they guaranteed. The approach to enforcement seems to have been particularly
relaxed in the case of the guarantors of the tenants of the sacred houses and of |oans, whose
unpaid debts could remain outstanding for years. Inrelation to the sacred estates, whilst there
appearsto have been a similar reluctance to confiscate property, the bad debts were remarkably
few. | have offered some explanations for this phenomenon earlier in this chapter. One
explanation is based upon a similarity between the treatment of the tenants and guarantors of the
sacred estates and the treatment of trierarchs and their guarantors at Athens. In both cases the
state/god had to tread a fine line between ensuring that it was not kept out of pocket on the one

hand and discouraging participation of trierarchs/guarantors by over aggressive debt collection
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policies on the other. Other explanations, however, are founded upon two apparent differences
between enforcement at Athens and enforcement on Delos. Thefirst is that on Delos the

epa. ovyypaet) imposed afineon the officialsif they failed to exact the rent from the tenants
of the sacred estates or their guarantors. This provided a specific incentive designed to ensure
that the god always received hisrent. The second concerns the differences in the nature of
society on independent Delos and classical Athens. Independent Delos was much smaller. The
same individual could well be an official, atenant and a guarantor at different pointsin hislife.
The success or survival of each of these tenants, guarantors and officials was closely intertwined
with the success or survival of each of the others and above all with the success of the god and
his sanctuary. Thusa very different approach to the practice of enforcement is found on

independent Delos from that in classical Athens.
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CHAPTER FIVE
How was the Guar antor’s position protected?

In chapters three and four we saw that guarantors were in many cases exposed to potentially
onerous liabilities which were dependent upon the actions or failures to act of other persons
over whom they might have had no control. These liabilities could be immediately enforced
against them by the community through procedures which were, in their initial stages at any
rate, balanced against guarantors. Even on independent Del os, where the enforcement regime
seems to have been somewhat milder than it was in classical Athens and perhaps in Boictia,

guarantors could find themselves in difficult situations through no fault of their own.

In this chapter | will examine ways in which the apparently heavy burden resting upon
guarantors may have been alleviated. Asindicated in the Introduction®?, and as we shall seein
more detail in this chapter, the interests of the guarantor were sometimes aligned with those of
the community against those of the contractor and sometimes aligned with those of the
contractor against the community. Where the interests of the guarantor were aligned with those
of the community, the community could, by acting in its own interest against a contractor
regarding a transaction, indirectly reduce the potential exposure of the guarantor of that
transaction under his guarantee. | will examinethisin thefirst part of this chapter. Where,
however, the interests of the guarantor were aligned with those of the contractor, the guarantor
would benefit from the contractor acting in his own interests and the community could become
involved in a delicate balancing act between looking to its own interests on the one hand and
reaching agreement with the contractors and guarantors on the other. This particularly arose
when it came to settling upon the terms of the contracts to be entered into. The position became
even more complex where some of the terms of the contracts would favour the contractor but
not the guarantor. | will discuss these issues in the second part of this chapter. In addition,
there were steps which guarantors could and did take on their own behalf in order to protect
their position; yet even here the guarantor might to an extent be dependent upon co-operation
from the community. | will consider these in the third part of the chapter. Finally, in the fourth
part of this chapter, | will examine what the guarantor could do in order to mitigate his losses if
acall was actually made on his guarantee, whether he could recover the sums he had paid out

from the contractor and how the community might assist him here too.

Part One - Where the interests of the community and the guarantor were aligned.

The community could assist guarantors in reducing their potential exposure by requiring more

than one guarantor. We have seen that sometimes this meant that the guarantors would be

820 pll
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jointly liable for the whole of the debt and sometimes that each guarantor would be liable for
only a part of the debt®?l. But even where the guarantors werejointly liable for the whole of the
debt they had guaranteed there was still an advantage to them in being in numbers: they could
reach an agreement between themselves for the sharing of the debt; they could share any
monitoring of the performance of the contractor that they considered should be done. From the
community’s point of view there were clear advantages in having more than one guarantor for
larger debts. If the liability of the guarantors was joint, the community had more than one
person it could pursue. There was also an incentive upon each of the guarantors to ensure that
each of his felow guarantors was doing what he could to ensure that the contractor did not
fail®?. If each guarantor was only liablefor part of the debt, there could, as already noted®?, be
disadvantages to the community where there were many guarantors, but provided that the
number of guarantors was kept within reasonabl e limits spreading the overall liability between a
number of guarantors could still work to the community’ s advantage. Interestingly, however, it
was only at Athens that we see the community taking account of its own and the

guarantors' interests by increasing the number of guarantors. Here, as we have aready seen, in
many but not all transactions, there seems to have been a corrdation between the size of the
transaction and the number of guarantors. On independent Delos and Thespiai, on the other
hand, there seems, with the exception of some types of transaction on Delos, to have been no
such corrdation®?, As suggested earlier8?, this may be an indication that there were fewer

people on Delos, and at Thespiai, who were prepared to put themselves forward as guarantors.

The community could also help to limit the guarantors' exposure by requiring the contractor to
provide not only guarantors but also a hypothecation of real property as security for
performance of his obligations. However, as we have already seen®?8, we find evidence of this
only in the case of loans from Apollo on independent Delos. This should in theory have
provided some comfort for guarantors, who would know that their guarantees were not the only
security to which the god could have recourse if the borrower defaulted. However, as has been
seen®?’, the apparent reluctance of the hieropoioi to take the drastic step of seizing property
belonging to a fellow Deian meant that the guarantors were the “first port of call” for the
hieropoioi if the borrower failed to pay. The additional form of security may in practice have

provided only limited comfort, although it is possible that if property had to be seized it would

81 np116-117, 122-126 and 129.

822 \We find this type of incentive generated by the collective sanctions imposed upon boards of officials — see
Rubinstein (2011:342).

823 pp105-106.

824 See ppB80-84, 98-100, 105-107.

825 n109.

826 pp56 and 71.

827 n159.
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be the borrower’ s before the guarantor’ s (but we have no evidence to confirm that this was the

case).

Part Two — Theterms of the contracts.

Theterms of the contract between the contractor and the community could affect the potential
exposure of the guarantor. This particularly applied to the terms of payment under building
contracts. The guarantor’s exposure could be limited if the terms of payment under the contract
which he was guaranteeing provided for the contractor to be paid only after he had completed
the work concerned, rather than in advance. If payment in arrears was adopted, the guarantor
would not be responsible for the repayment of the advance if the contractor defaulted before
completing the work, but only for the penalties resulting from delays or poor work to the extent
that these amounts exceeded the amount not yet paid for thework. For example, a document
from Epidauros dated to the middle of the third century BC®% records that a certain Philon had
entered into a contract for the construction (or repair) of astarting gate for the gamesin the
stadium at Epidauros. The price was (at least) 200 Alexandrian drachmai. Philon defaulted.
The agonothetes and the hellanodikai imposed a fine of 500 drachmai. In part payment of the
fine, they withheld an amount of 200 drachmai which was due to him under the contract. The
Boula confirmed that the fine was justly imposed. Because he did not pay the fine, Philon and
his guarantor now owe not the fine of 500 drachmai but only the balance of 300 drachmai (plus

a hemiolion)®,

Other terms of building contracts could also beimportant. For example, if the community was
responsible for the supply of certain materials for the work, then the contractor would not be
responsible for any delays in completing the work which were caused by shortages of such

materials and the potential exposure of the guarantor would be reduced.
Wefind awide range of contractual terms from all three of our jurisdictions.
Athens

In the contract for the construction of a water channel at the sanctuary of Amphiaraos at Oropos
(335-322 BC), the price was to be calculated in lengths of four feet at the rate of six drachmai
per length®™. The contractor was to be paid in advance and he was to complete the work within
twenty days of receiving the advance payment. No doubt the advance payment would have

been based upon an estimate of the length of the channel and there may have been a balancing

828G I1V2 1 98 — see Burford (1969:211) for the date.
829 See further Dareste, Haussoullier & Reinach (1891: | 494-498 No.X Xa).
830 Car#A41 LL35-36: the figure is taken from the reading of the inscription by Hellmann (1999:No0.16).

180



payment when work had been completed and the actual length constructed was known. But if
the contractor defaulted before the work was completed he may well have spent the advance
payment on labour and materials and would not be able to pay any fine that might be imposed.
Thus, the fact that an advance payment had been made would increase (possibly significantly)
the potential risk of the guarantor being called upon actually to make a payment. To be
balanced against this, however, would be the provision in the specification that if there was
insufficient stone available from the specified source for that material, the

emueAntal mpog T Epywt would provide the shortfall®!, thereby reducing the possibility
of the contractor incurring liability for failing to complete within the stipulated twenty day
period because of shortage of materials.

A position more favourable to the guarantor can be seen in the contract for work on the temple
of Apollo on Delos (Cat#A43). Here, the contractor was to be paid half (over 2000 drachmai)
of the contract pricein advance (LL21-22). When half the work was done the contractor would
be paid another advance of one half of the remaining price (just over 1000 drachmai — LL22-
23). The balance of the price was payable when the work was completed (L23). Thework had
to be completed in eight months from contract award (L17), which occurred in the month of
Boedromion (August - L27). If the contractor failed to do so, there was a penalty of ten
drachmai per day (L18). Any fine could be deducted by the naopoioi from sums owing to the
contractor. Since the final payment of over 1000 drachmai was not payable until completion,
there could be a delay of up to 100 days before the liability of the guarantors was actually
engaged. The delay penalty should not, therefore have caused the guarantors too much concern,
although the unpredictability of the Aegean weather should no doubt never be underestimated,
particularly when considering that the contract was awarded in August and its successful
completion depended to a significant extent upon the safe transport of masonry stone from
Athens. To be offset against this (albeit perhaps only to a limited extent) would be the fact that
the provision of metal connecting dowels and lead (which no doubt also had to be imported to
Delos) was not the responsibility of the contractor (LL8-10). This may have given the

guarantor some assurance.

Different again was the contract reflected in the Erechtheion accounts for 408/407 BC
(Cat#A13). Here payments were made as the work went along®™2. Thus therisk that, if the
contractor defaulted, his guarantor might actually have to make a payment would be reduced.

Independent Delos

831 Cat#A41 LL31-33.
832 See p81 note 369.
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The building contract for paving work at the temple of Apollo (Cat#B31 — 297BC) provides
further examples of the ways in which the terms of the contract the guarantor was guaranteeing
could provide some protection to the guarantor. Thus although a fine could be imposed for
delays in completing the work (L 3), procedures that applied at the end of the job provided that
when the work was compl ete, the contractor was to announce this to the mistdtal and the
architect. They then had ten days to carry out their approval process, but if they failed to
declare their approval (or disapproval) within that period, the work would be deemed to be
complete and the final payment would be payable to the contractor (LL19-21). Thiswould have
provided some comfort to the guarantor that completion would not be held up because of delays
by officials in approving the work.

With regard to terms of payment, the contract provided that ten percent of the contract price was
payable only when the work was complete and approved. Asto therest, half was payable as
soon as the contractor had provided his guarantors, a quarter when the work was one third
complete and a quarter when the work was two thirds complete®®. These payments were
weighted in favour of the contractor. For most of the job he was being paid in advance. Only
towards the end would the value of work done exceed the amount he had been paid. This
contract also provided that if the contractor failed to complete the work a fine was payable and
thegmiotdTat could award the work outstanding to another contractor®4. This meant that if the
contractor defaulted early on in the job and disappeared with the advance payments, the
guarantor would have to pay the sanctuary the cost of getting another contractor to carry out
work for which payment had already been made to the defaulting contractor. If however, the
contractor defaulted only towards the end of the job, the guarantor might not have to pay the
sanctuary anything, if the cost of getting another contractor was less than the ten percent of the
contract price that had been withheld. If there werefinesto pay, the contract specifically stated

that the ten percent could be used to pay them®®. This too would have favoured the guarantors.

The accounts of the hieropoioi for 279BC record the award of a building contract for the
construction of ceiling coffersin the peristyle of the temple of Apollo. Under this contract the
contractors were to be responsible for providing all labour, materials and equipment needed to
do the work except for the wood, which the temple was to supply®®. The fact that the
contractors were not responsible for sourcing the wood for work on the island would have
considerably reduced the risks inherent in this contract from the contractors' and guarantors

points of view.

83 Ca#B31 LL12-16 asinterpreted by Davis (1937:115) and Wittenburg (1986:1084).

84 Ca#B31 LL3-4.

85 Car#B31 L15.

836 Ca#B10 A LL44-47. We know from the contract contained in Cat#B33 that guarantors were provided —see p58.
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Under this contract, the price was payablein three instalments. Thefirst was for half the
contract price and was probably payablein advance, the second was for half the contract price
less ten percent of the total contract price and was payable when half the work had been
completed, and the third was for one tenth of the contract price payable when the work had been
completed in accordance with the contract®®’. Here the payments were balanced further in
favour of the contractor, in that nine tenths of the contract price will have been paid when only
half of the work was done. Under this contract, therefore, the potential exposure of the

guarantors was greater.

In another contract, dated to the middle of the third century BC, half the contract price was to be
paid upon the contractor providing his guarantor, one quarter upon the contractor showing that
half of the work was complete and the remaining quarter when the work was finished®®. Whilst
the payments were predominantly in advance, and this placed the guarantor at risk, the payment
scheme represents a slight variation on the schemes found in the contracts described above in
that twenty five percent instead of only ten percent of the contract price was to be withheld until
completion. This could have given the guarantor more confidence in putting himself forward.

If the contractor failed to complete the work within thirty days, the hieropoioi were entitled to
levy a penalty of two drachmai per day of delay®®. In these circumstances, the hieropoioi
would probably have had 25% of the contract price still to pay. We know that the contract price
was 230 drachmai®®. Thus there could be almost thirty days' delay (on an original contract
period of thirty days) before the twenty five percent of the contract price in the hands of the
hieropoioi had been exhausted and the guarantor might be called upon to pay anything towards
thefine. Thiswould be of some reassurance to the guarantor.

The way in which the right payment terms could be of significant benefit to the guarantorsis
illustrated by the accounts of the hieropoioi dated to c280BC. As has already been seen?*, these
record that a guarantor, Antigonos son of Andromenes, was paid 133 drachmai for completing
outstanding work originally undertaken by a contractor, Aristokles. It appearsthat Aristokles
had defaulted before he completed the work and that there were sums payable under the contract
that had not yet been paid. Antigonos decided to finish the work himself and be paid the final
payment by the hieropoioi. We do not know how much work remained to be executed, but
presumably Antigonos could get it done more cheaply than the hieropoioi could. He might

even have made a profit!

87 Cat#B10 A LL46-50.
838 Ca#B35 LL20-29.
89 Ca#B35 LL29-31.
890 Cat#B35 LL22-23).
841 p121.
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Similarly, as has already been seen®2, the accounts of the hieropoioi for 279BC record that the
guarantors of a building contract have completed the work in accordance with the contract and
that payment of one tenth has been made to them. Presumably, thisis thefinal ten percent
instalment payment of the kind mentioned above. Had the ten percent not been retained, the
guarantors would be compl eting the work at their own expense and without any payment from

the god.

Finally, it can be noted that there are examples in the accounts of the hieropoioi making
deductions for fines and then paying the balance to the contractor - anédopev ......
bePeLOVTEG TO EmITIUNOEV dpaypac 1284, The guarantor was not involved because

payment under the contract was, at this point, to be madein arrears.
Lebadeia

The contract terms for the provision, erection and engraving of stelai at the temple of Zeus
Basileus at Lebadeia contained an interesting mixture of provisions (Cat#C9 LL47-62).

Thefirst instalment was to be paid upon production of guarantors. This payment was to be the
agreed amount for placing in position al the stelai with the coping stones on them. Thiswasin
effect a payment in advance and would therefore have involved a certain amount of exposure
for the guarantors (depending upon the size of the payment) until that section of the work had
been completed. However, ten per cent was to be withheld by the naopoioi from this payment,

thus reducing the guarantors' potential exposure.

The second instalment appears to have been partly a payment in arrears and partly a payment in
advance. It wasto be made when the contractor demonstrated that he had completed all the
stelai, fixed with molten lead in accordance with the contract and to the approval of the
naopoioi and the architect. To the extent that this was not covered by the first payment, thisisa
payment in arrears. However, the payment also included an amount for the engraving work
based upon the number of |ettersin the copy of the documents that had to be transcribed onto
the stelai at theratereferred to earlier in the inscription (one stater three oboloi per thousand
letters— LL10-12). Sincethe payment is calculated by reference to the documents to be
transcribed rather than the |etters actually engraved, this part of the payment was probably an
advance instalment. Thisis confirmed by the reference to further payment for engraving work
in the third and final payment. Without knowing how much of this second instalment was for

work done and how much was in advance we cannot make an assessment of the guarantors

842 p121.
83 Ca#B13 A L74.
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potential exposure. Once again, however, such exposure was mitigated by the fact that ten per

cent was to be withheld by the naopoioi.

Thefinal instalment was to be paid when the whole of the work had been completed and
approved. This payment consisted of the release of the ten per cent withheld from the previous
payments together with payment for the footings actually laid by the contractor (this may have
been a balancing payment to top up the advance payment made in the first instalment to take
account of the actual number of footings laid) at the rate referred to earlier in the inscription
(fivedrachmai per stone— LL8-10), and payment for letters engraved since the contractor
received the second payment. From these payments are to be deducted any fines that the
contractor hasincurred. Thisis apayment in arrears and the guarantor therefore has the comfort
of knowing that, at this stage, he will not have to make any payment to the naopoioi unless not
only theten per cent withheld from previous payments but also the value of the footings work
and any additional engraving are, in total, insufficient to meet the contractor’s liability for any

fines.

So far as concerned payment, therefore, these contract terms appear to have been reasonably
well balanced from the point of view of the guarantors’ potential exposureif the contractor
defaulted.

Other provisions of the contract would also have been important. For example, the contract
provided (Cat#C9 LL65-67) that if any soft ground was discovered when clearing the area
where the stelai were to be placed, the contractor would be paid the cost of any additional
footings required. The guarantor thus had the comfort of knowing that the contractor’s price did
not have to cover this extra work, thus substantially reducing the likelihood of the contractor
defaulting should this eventuality occur.

Against this would have to be weighed the circumstances in which fines might be impaosed by
the naopoioi for non-compliance with the contract terms. As we have seen®*, these are set out
at length in the inscription. The broad range of circumstances in which the naopoioi and the
boiotarchs could impose fines and the fact that in some cases the amount of the fine was | ft to
their discretion made the contract potentially very onerous. If these wide powers were

exercised this could expose the guarantors to potential calls upon their guarantees.

Further, anyone found guilty of bad workmanship was to be expelled from the site and not
readmitted (LL19-22). This may also have been of particular concern to the guarantor:

replacement workmen may not have been that easy to find. Finally, the naopoioi appear to have

844 p132.
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had the power to order suitable additions to the work without compensation or time allowance
being given to the contractor (LL22-24). If the naopoioi exercised this right this would put

pressure on the contractor’ s resources and increase the possibility of a default.

Finally, LL29-40 of the contract required the contractor to be responsible for any damage to the
stones and to replace or repair these stones at his own expense. Similar provisions are included
in the other Lebadeian contracts (Cat#C11 LL9-18 and Cat#C12 LL21-33). Although no fines

are attached to these provisions, they could result in delays to the work and the contractor might

find it hard to absorb the extra cost. These would be matters of concern to the guarantors.

On the other hand, it is to be noted that the contracts contained a provision that relieved the
contractor from liability if there was a natural fault in the stone®*; and a provision was included
in the contract in Cat#C9 LL45-47 that if the naopoioi delayed the contractor in the process of
the provision of the stones, they had to allow him more timeto complete. These provisions

protected not only the contractors but also their guarantors.

It can be seen from the review of the terms of the contracts set out abovethat, in al three
jurisdictions, the potential for guarantors to be exposed to calls on their guarantees could be
greatly reduced by payment terms which provided for part of the contract priceto be paidin
arrears or for a percentage of the price to be withheld from interim payments. Inclusion of
provisions that relieved the contractor of responsibility for certain events or imposed
responsibility for certain matters upon the community could also have given guarantors some
comfort that the contractor would not be overstretched if events should occur over which they

had no control 8.

The wide variations in the detailed terms of the contracts that have survived, particularly the
payment terms, suggest that in many cases they may have been negotiated. The contractor
would most likely prefer payments in advance and provisions which reduced his
responsibilities. The community would probably want to see the work done before paying

anything and to place as much responsibility as possible on the contractors.

We can perhaps see evidence that negotiations had taken place in the contract from Delos dated
to the middle of thethird century BC. This contained a provision about the time (calculated in
months) that the contractor was allowed to complete the work calculated from the date when he

845 Cat#C9 LL40-41; Cat#C11 LL18-20; Cat#C12 LL33-34.

8% The potential importance of provisions limiting the contractor’s responsibility can be seenin an arbitration award
from Kerkyra dating to the end of the second centry BC in which the arbitrators found that a contractor was not ligble
to the city of Kerkyrafor damage caused to a neighbouring building by water running off the building which the
contractor had constructed; it seems that the contractor had built the building as per the plan provided to him; the
cause of the water damage was an error in the plan (IG IX 12 4 794 and Thir (2002)).
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received hisfirst payment under the contract. However thereis agap in the text where the
number of months should have been given®. Later in the contract, however, it is provided that
if the contractor does not show that the work has been completed within the stipulated time of
thirty days heisto pay afine®®. It appears that a period that was to be calculated in monthsis
now calculated in days. Thisinconsistency in the text could merely be an engraver’s error.
However, it could also reflect the fact that the detailed terms of the contract would sometimes
be the subject of negotiation, which might have gone on right up to the point when the parties

committed themselves to the contract and its terms were recorded on the stone.

We can perhaps also see evidence of negotiations in the record of three contracts relating to the
construction of a portico at Eleusisin 354/353BC (Cat#A25). Thefirst was for the foundations,
the total area of which, in plan, was 8 feet by 30 ft (see LL4-5) i.e. 240 squarefeet. The price
was recorded as 1% drachmai per square foot: 400 drachmai (L16). As Kirchner inIG 112
pointed out, 240 square feet at 1% drachmai per square foot gives a price of 360 drachmai, not
400 drachmai. To explain this, Kirchner suggested that the total price included a ten percent
retention figure, to be retained by the temple until the work was completed to the satisfaction of
the architect. But Kirchner does not explain why the contractor should receive an extra payment
over and above therate of 1v2 drachmai per square foot. Perhaps it was negotiated: one can
envisage the contractor asking for more but the temple resisting and a compromise being
reached on the basis that the contractor would receive the extra payment but only after he had
completed the work. This should also have been acceptable to the guarantors since the final

payment was to be made in arrears.

Further evidence that the contracts may have been negotiated can be seen in the L ebadeian
building contracts. In theterms set out in Cat#C9 LL1-5, and probably Cat#C12 LL40-43, the
contractor and his guarantors were not required to pay the hemiolion on sums owed to the
sanctuary. This may be contrasted with the stipulations of Cat#C11 LL1-7, and the provisions
of Cat#C9 LL29-40, both of which provided for payment of the hemiolion®*. It is hard to

explain these inconsistencies®™; unless they are to be regarded as an indication that there had

847 Car#B35 LL19-20.

848 Ca#B35 LL29-31.

89 |n Cat#C11 LL17-18 and Cat#C12 L 25 the texts have been restored by their editors to include the fuioitov and |
therefore do not include them here.

8% Thiir (1984:498) assumed that in Cat#C9 LL1-5 the iuiddov was replaced by the eninepntov but this can only
bejusdtified if Thir'sinterpretation of éninepntov iscorrect, asto which see my comments on p130. In any event it
would still be necessary to explain the absence of the hutditov from Cat#C12 LL40-43, which Thir does not
mention.
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been a negotiation of the terms of the contract in which the naopoioi thought it appropriate to

make a concession to the contractors and their guarantors in some cases®!.

The differences in the detailed terms between the various contracts must also have reflected
differences in the balance of bargaining power in particular cases between the contractor and the
community, but may also have reflected the influence of the guarantors. Where the interests of
the guarantors were aligned with those of the contractor, the community would not wish to deter
guarantors by proposing contract terms that exposed the guarantorsto excessiverisk. Onthe
other hand, where the interests of the community and the guarantors were aligned, the
community could have involved the guarantor to resist demands by contractors for advance

payments.

We know that most of the guarantors in all three jurisdictions were citizens and, as citizens, they
would have had access to political and legal procedures which could allow them to influence the
letting of contracts of various different types by the community. If a guarantor was weelthy, he
may have been a man of influence and could have been involved in negotiations. In the case of
the L ebadeian building contracts, for example, we know that the guarantors were required to be
a&10ypeo1®?. They may well have been men of sufficient influence in the Boiotian koinon or
in the Boiotian cult of Zeus Basileus to enable them to take steps to protect their position as
guarantors should they wish to offer themselves to perform that role. At the same time some
contractors may have had particular skills which the community was anxious to use. This gave
them bargaining power which could have been yet ancther reason for the differences in detail

between the terms of many of the contracts.

Part Three - Steps which guarantors could take on their own behalf.

One way in which a guarantor could limit his potential exposure under his guarantee would be
by ensuring that he had a close working relationship with the man whaose performance he was
guaranteeing. We have already seen®? evidence of family relationships between guarantor and
contractor. Such arédationship could provide the guarantor with an obvious opportunity to
influence the contractor’ s conduct, although much would depend upon the actual relationship in

question in each case. However, as discussed, this may have presented the community with a

851 Pitt (2014:383) observes that in the Lebadeian building contracts legal obligations “are sometimes clumsily
inserted” and that this “leaves the impression that contracts were made by selecting clauses from a great pile of paper
documents.” However, an dternative explanation for thisimpression was that the contracts were being negotiated
leading to clauses being inserted in order to satisfy a particular negotiating point made by one party or the other.

852 See p102.

8% pp78, 95-97 and 103-105.
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difficulty on occasions and in such cases the guarantor would have been dependent upon the

community agreeing to accept as guarantor someone from the contractor’s close family®+,

Other types of relationship may have been important. Walbank has suggested® that the record
of property sold at Athens c350-325BC (Cat#A 19) reveals that the guarantors may have been
neighbours of the purchasers, though often not close neighbours®®.  Whether this meant that the
guarantor would have any influence over the contractor would depend very much on the type of
transaction and sumsinvolved. Regrettably, we do not know exactly what was being sold in

thisinscription or even the prices.

In other cases, there may have been an important commercial relationship between guarantor
and contractor which may have given the former influence over thelatter. For example, in the
case of leases, where a guarantor, A, stood as guarantor of atenant, B, of one property and that
tenant, B, agreed to stand as guarantor of A astenant of another property, areationship of
mutual financial dependency could be created such that a default by A as tenant could affect the
ability of B as tenant to pay his rent which could in turnresult in A being called upon under his
guarantee of B; and vice versa. Such an arrangement could have created the kind of close
working relationship which gave the guarantors influence over the tenants. At the sametime,
however, it could have been to the disadvantage of the community that the fortunes of
guarantors and tenants should be so closely interwoven and the guarantors may therefore have
been dependant upon the community agreeing to these arrangements. This may explain why,
from our three jurisdictions, we only have examples of this from Thespiai, although this may be
no more than the result of the accidents of survival of our evidence. Two of these examples
were mentioned earlier®®: Klearetos son of Medon stood as guarantor for Eukrateis son of
Damokrate's in respect of the latter’ s tenancy of a property belonging to Hermes, and Eukrateis
stood in turn as guarantor for Klearetos in respect of Klearetos' tenancy of another property
belonging to Hermes; likewise, Aristokritos son of Aristokritos stood as guarantor for Saon son
of Hiaron in respect of four tenancies and Saon stood as guarantor for Aristokritosin respect of

one tenancy.

A more complex web of relationships between tenants and guarantors, also mentioned earlier®®,
is found in the records of the leases of two properties at Athens from ¢330-320 BC (Cat#A33
LL27-37). It will berecalled that a second property was leased to the brother of the guarantor
of the lease of thefirst property and guaranteed by the tenant, or the brother of the tenant, of the

8% See pp78-79, 96-98 and 103.

8% Walbank (1995:69ff).

8% For example, Philippos of Halai guaranteed the purchase by Aristomachos, also of Halai (col. Il LL9-10).
857 pp104-105.

858 pp79-80.
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lease of thefirst property. A default by the tenant of thefirst property under his lease would
expose the guarantor of thefirst property to liability that could impact upon that guarantor’s
brother, who was the tenant of the second property. If hethen defaulted under hislease, that
would lead to exposure of the guarantor of the second property, who was the first tenant or the
first tenant’s brother, to liability. These arrangements created a relationship between tenants
and guarantors and their respective families rather like a partnership that placed the guarantors
in a position of influence over the tenants. However, as already pointed out, if that influence
was not exercised or was ineffective, the consequences could be serious for all, including the
community. The officials would therefore have to think twice before accepting guarantors who

were operating under these types of arrangements.

A guarantor could also limit his exposure by being careful whose aobligations he agreed to
guarantee. One could expect a man of substance to be more likely to perform and therefore less
likely to cause a call to be made upon the guarantee. We have already seen that, at least in
Athens and on independent Del os, numerous contractors were themselves wealthy
individuals®®®. Here, theinterests of the guarantor and the community were aligned and the
community could make the position of the guarantors more secure by sd ecting individuals
whom it knew to be wesalthy as contractors. In many cases, however, the community may have
relied upon the guarantor to carry out the necessary due diligence on the contractor. Thisis
indicated for example by the provisions of the building contracts from all three jurisdictions
which stated that the contractor would receive payment only when he had provided guarantors
(Cat#A43 LL21-22; Cat#B35 LL20-23; Cat#C9 LL47-48). It isalso implicit in the provisions
of the Thespian tpoppnioeic which provided that if the tenant failed to produce guarantors the
land would bere-let, a position which also seems to have applied to the leases of the sacred
estates and the sacred houses on independent Del0s®®°. |In each case, if the contractor could not
produce guarantors, the transaction would not go ahead. Further, on independent Delos, the fact
that the tenants of the sacred estates and houses were required to renew their guarantors every
year®! indicates that the sanctuary relied upon the guarantors to monitor the creditworthiness of

tenants.

But even wesalthy contractors sometimes defaulted, asisillustrated at Athens by therecord in
the accounts of the supervisors of the dockyard for 334/333BC that Philomelos son of Menekles
of Cholargos was summoned into court and ordered to pay double when the trierarch, Eupolis

son of Pronapes of Aixone, failed to pay a debt that Philomelos had guaranteed®?. From

859 pp34, 42-43, 46-48, 53-54 and 56.

860 See p64 (Thespiai) and pp50 and 54 (independent Delos).
861 See pp50 and 54-55.

862 Cat#A20 LL65-71.
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independent Delos too, there s evidence that even wealthy individuals sometimes defaulted
with the result that calls were made upon their guarantors®2. In the end the risk of insolvency of

the contractor lay with the guarantor.

On independent Delos, the requirement for the tenants of the sacred estates and houses to renew
their guarantors every year was primarily designed to protect theinterests of thegod. As
mentioned earlier, it provided the hieropoioi with a means of checking the tenant’s continuing
ability to perform his obligations under the lease. However, the requirement to renew could
also assist the guarantor. He could limit his exposure by refusing to renew his guarantee. If he
did, and the tenant was unable to find a replacement guarantor, the property would bere-let to a
new tenant. If this happened, the guarantor could still find himself exposed if the new rent was
less than the original rent and the original tenant was unable or unwilling to pay the shortfal ¥,
However, it could be preferable from the guarantor’s point of view to withdraw, particularly if
he was confident that the estate could be re-let at the same rent®®, and if the tenant was able to
find new guarantors, the original guarantor would of course have no liability. The advantages
of withdrawing areillustrated by the case of Protoleos, one of the guarantors of Apemantos son
of Leophon, tenant of one of the houses of Episthenes. Proteleos paid his share of therent he
had guaranteed in 279BC. In thefollowing year we find that heis no longer Apemantos
guarantor. This appearsto have been a wise decision on his part, because in that year the new
guarantor appears to have had to pay on behalf of Apemantos®®’. Protoleos’ decision can be
compared with that of Teisikles son of Lyses. As guarantor of Tolmides of Paros, tenant of
another of the houses of Episthenes, Tasikles, with his co-guarantor, paid the rent for Tolmides
in 279BC. Wefind that he was still guarantor in the following year and he appears to have had
to pay therent again. By 274BC, however, Tesikles had ceased to be Tolmides' guarantor. On

this occasion another guarantor paid the rent8,

863 The example of Timesidemos son of Antikratestenant of Charoneia has aready been noted (p48); other records
show that: Teleson son of Xenon, tenant of Chareteia defaulted in 257BC, athough his father had been a guarantor of
aloan to the city of over 24,000 drachmai (Ca#B16 LL30-31; IG X1,2 158B LL23-24); Aristeas son of Hermodotos,
operator of the ferry to Mykonos, owed 15 drachmai to the god in 274BC notwithstanding that his father was wealthy
enough to pay interest on aloan of 1200 drachmai in 282 and 279BC (Cat#B13 B L97; IG X1,2 158A L30; 161A
L34); Demenous son of Nikon, operator of the ferry to Mykonos or Rheneia, owed an unknown amount to the god in
262BC notwithstanding that he had been a guarantor of aloan to the city of 3000 drachmai in 269BC (Cat#B15
LL50-52; I1G XI1,2 203A LL76-77); Lyses, collector of dues payable on discharge of cargoes, paid only 81 drachmai
out of the 181 due in 250BC (his guarantors paid the balance) notwithstanding that he would later go on to become a
hieropoios himself and treasurer of the city in 232 and 231BC (IG XI1,2 287A L41; ID 316 L5).

864 pp55 and 71.

865 |f the view of Durrbach (1911:27) is correct (but see discussion on (p120)) that, prior to the'tepd. cuyypaen
coming into effect, the guarantor was not liable for the shortfall between the old rent and the new rent, then this
would at that time have provided an additional reason for the guarantor deciding not to renew his guarantee.

866 For example in 250BC: the estates of Rhamnoi, Skitoneia and one half of Charoneia were al re-let at the same
rent after their existing tenants failed to renew their guarantors (Cat#B17 A LL136-139).

867 Cat#B10 A LL22-23; Cat#B11LL17-18.

88 Cat#B10 A L24; IG X1,2 162A L20; 199B L95 (with Reger (1994:343-344)).
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The absence of evidence for the practice of renewing guarantors from classical Athens and the
koinon of Boiotia of the third century BC does not necessarily mean that it did not exist in those
jurisdictionstoo. However, if it did not, the role of the guarantor of leases in those two

jurisdictions could be considerably more onerous than it was on independent Delos.

The guarantor could also limit his exposure by limiting the number of transactions for which he
stood as guarantor for the same contractor. From Athens, we have an example of a guarantor
who failed to do this to his cost: Meixidemos had stood as guarantor for three men under five
transactions. They all defaulted and M eixidemos was unableto pay. His property was
confiscated and sold in satisfaction of the debt (Cat#A30 LL463-498)%°.

The evidence of Meixidemos' transactions may be contrasted with that found on the record of
the grant of leases on Salamis of the mid fourth century BC (Cat#A18). Here, one of the
tenants, Naumachos of Perithoidai, held two leases with a combined rent of 50 drachmai, but
with a different guarantor for each lease, Nausigenes son of Nausikles of Anagyrous (LL5-7)
and Smikythion son of Isonomos (LL8-9). It is possiblethat his first guarantor decided not to

put himself forward for a second time, thereby prudently limiting his exposure to one person.

Similarly, the record of property sold at Athens c350-325BC (Cat#A19) shows that, as Walbank
noted®™, where the same purchaser buys more than one property he has a different guarantor for
each purchase: Aristomachos of Halai purchased two properties (col. 11 LL9-12); Xenokles of
Sphettos purchased three properties (col. 11 LL20-25)81; his brother, Androkles of Sphettos, also
purchased three properties (col. 11 LL26-31); finally, a purchaser whose name ended in

“machos” and whose deme was Oe purchased two properties (col. 11 LL32-35).

The bulk records of leases of sacred lands show that Aristodemos son of Aristokles of Oinoé
leased two properties in about 330BC at annual rents of 122 and 180 drachmai. In each case,

Aristodemos provided a different guarantors™.

It is possible that the community had some part to play here by refusing to accept the same
person as guarantor of more than one transaction involving the same individual. 1n doing so,
the community would have been acting in its own interest and thereby indirectly protecting
guarantors from over-exposure. However, thereis not enough evidence for us to conclude that
therewas arule that a tenant/purchaser of more than one property had to provide different

guarantors.

869 See p139.

870 Walbank (1995:71).

871 Here | follow Lambert (2001:57-58 note 29).

872 Ath.Ag.19 L9 LL38-43 and 44-48. Shipton (2000:82).
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On independent Delos, the picture is more mixed. The accounts for 250BC show that

M nesimachos son of Autokrates had different guarantors for his tenancy of Chareteia and for
his loan of 1000 drachmai. Thiswas prudent from his guarantors’ perspective; it appearsthat in
250BC Mnesimachos had runinto financial difficulties. His guarantors for Chareteia refused to
renew and his guarantor for the loan had to pay the balance of the interest that he owed that
years”. Similarly, Pythokles son of Pherekleides, a man of a wealthy family according to the
criteria | have adopted in chapter 1, was tenant of two of the sacred estates in 250BC, Nikou
Choros and Porthmos, but he provided different guarantors for each estate®”*. On the other
hand, in 250BC Autokles son of Teeson provided the same guarantors for his tenancy of
Limnai as for two loans totalling 600 drachmai®™. Further, Autokles was probably related to
both his guarantors®. On the face of it, this was not a very satisfactory position for the
hieropoioi to accept, and it could have been somewhat risky from the point of view of the

guarantors too.

In contrast to both Athens and Delos, at Thespiai we find fifteen instances where a guarantor
stood as guarantor for the same tenant in respect of the leases of two properties®”’, one instance
where the guarantor guaranteed the leases of four properties for the same tenant®”® and one

where the guarantor guaranteed five®”.

It is hard to explain the different practicesin regard to “repeat” guarantors between Athens,
Delos and Thespiai. It is possiblethat the differences are simply the result of the accidents of
survival of the evidence. However, it could also be argued that the apparent greater willingness
on independent Delos and at Thespial to accept “repeat” guarantors may be an indication that
there was a much smaller “pool” of potential guarantors available in those two city states than

therewas at classical Athens.

873 Ca#B17 LL140-141; I1G X1,2 287A L180 and L191.

8741G X1,2 287A LL156; 174-175.

875 Ca#B17 L126-129; IG X1,2 287A L158.

876 Vil (1985:302-304: stemma XX VIII).

877 Nikeias guarantor for Theirarchos son of Kanas (IThesp 50 LL8 and 10), Eudamos also guarantor for Theirarchos
son of Kanas (IThesp 50 LL9 and 11), Sokleis son of Onasimidas guarantor for Kaphisodoros son of Onasichos
(IThesp 54 LL13-14 and 48-49), Ariston son of Philokleis guarantor for Kalion son of Nikandros (IThesp 54L17 and
55 L9), Eupinon son of Philomeilos guarantor for Nonnos son of Alexion (IThesp 54 LL43-44 and 44-45), Philippos
son of Areliphilos guarantor for Menon son of Menon (IThesp 54 L45 and 45-46), Heirodotos son of Wadosios
guarantor for Philon son of Philon (IThesp 56 LL17-19), Pisias son of Daikrateis of Thebes guarantor for
Mnasigeneis son of Theodoros (IThesp 56 LL19-20 and 23-24), Poleas son of Archias and Saosias son of Sosipalis
guarantors for Zopoura daughter of Dionysios (IThesp 56 LL20-23 and 24-27), Deuxias son of Pouthion guarantor
for Theotimos son of Thectimos (IThesp 56 LL27-29), Alexidamos son of Alexidamos guarantor for Simylos son of
Neon (IThesp 56 LL30-31 and 33-34), Aristogiton son of Polyklidas of Thisbe and Hiaron son of Dion guarantors for
Thynias son of Pouthodotos and Rhodios son of Pouthodotos (IThesp 56 LL 31-33 and 34-37), Ptoion son of
Pasimachos guarantor for Philon son of Philon (IThesp 56 LL38-39 and 41-42), Phereis son of Hyperbol os and
Archias son of Menestrotos guarantors for Dinophila daughter of Hismeinodoros (IThesp 56 LL39-41 and 42-43),
Rhodon son of Agestrotos guarantor for Phrounicha daughter of Dorkon (IThesp 56 LL43-45 and 47-48).

878 Aristokritos son of Aristokritos guarantor for Saon son of Hiaron (IThesp 54 LL53-56).

87 Echekleis son of Molorkos guarantor for Damoitas son of Nikomeideis (IThesp 57 LL1-8 and 10-11).
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Part Four - What could the guarantor do if a call was made on his guarantee?

There were various steps a guarantor could take to mitigate hisloss if the community made a

demand upon him under his guarantee.

In the case of building contracts, the guarantor could attempt to minimise the amount he had to
pay out under his guarantee if the contractor defaulted by taking over the contract and
performing the work himself. We have already noted examples from classical Athens and
independent Delos of a guarantor actually doing building work (or procuring that it be done by
others) following default by the contractors and | have suggested® that this may indeed have
been expected of him. It may have been cheaper for him to do the work than for the community
to organise others to do it and then recover the cost from the guarantor. Where a payment
became due from the community following completion of the work by the guarantor, this would

further reduce the guarantor’s costs.

A similar idea may have been behind a provision in theiepa. cuyypaer which appearsto have
provided that where the tenant of one of the sacred estates died, his guarantors could in certain
circumstances take over thelease. Theselines of the‘tepa cvyypaoe) arevery fragmentary,
but it appears that this option was open to the guarantors where the tenant’ s heirs were still
children at the date of the tenant’s death. If the guarantors chose to take up the option, they did
so as trustees for the heirs. The approval of the hieropoioi to the guarantors continuing with the
lease may have been required®. The guarantors would of course incur a cost in continuing with
the lease, but they may have been able to recoup that cost from the revenue generated by the
operation of the sacred estate.

It also appears from these lines that where the tenant’s heirs were of full age at the date of the
tenant’ s death, they too had the option of continuing with the lease, but if they decided not to
take up the option the land would be re-let and the heirs would be liable for any shortfall
between the new rent and the old. It seems reasonable to assume, therefore, that where (i) the
heirs were still children at the date of the tenant’s desath, (ii) the guarantors decided not to take
up the option to take over the lease as trustees for the heirs and (iii) the land was re-let at a
lower rent, the guarantors would be liable for the shortfall®2. If this assumptionis correct, it is
likely that, if the land could not bere-let at the same or a higher rent, the guarantors would
prefer the option of continuing with the lease until the heirs came of age. Thetepa
oLvyYpae™ gave the guarantors the opportunity of avoiding a call on their guarantees by

performing the lease contract themselves as trustees of the heirs.

880 nn115-116, 121-122 and 183-184.
881 Ca#B32 LL12-15; Partsch (1909:248); Ziebarth (1926:90); Kent (1948:276).
82 Ziebarth (1926:91).
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In other cases where a call was actually made upon his guarantee, however, the guarantor was

left with the possibility of recovering the amount he had paid out from the defaulting contractor.

Thereis no evidence from Boiatia to indicate that the guarantor who had paid out had aright to
claimthat sum in turn from the contractor. At Athens, however, there does appear to have been
such aright. In Demosthenes 33, the speaker says that he had stood as guarantor for Apatourios
in respect of aloan of 30 minae made to Apatourios by a banker, Herakleides (33.7). The
speaker also claims that he agreed to act as intermediary in respect of aloan of 10 minae agreed
to be made by Parmenon to Apatourios (33.8) and that he took security, which MacDowell has
in my view correctly interpreted as being in the form of aprasis epi lysei®=, over Apatourios
ship and slaves in respect of both Parmenon’s loan of 10 minae and the loan of 30 minae which
the speaker had guaranteed:

MVTV TOl0VUAL TNG VE®S Kal TV Taidwv, Em¢ Gmodoin tdg T déka uvag, Gg ot

gpob ElaPe, Kol TOG TPLAKOVTO, MV KATEGTNCEV EUE EYYUNTNV TO TPATELITY).

Beauchet rightly in my opinion described the taking of security by the speaker in his capacity as
guarantor as one of the precautions that a guarantor could take against the insolvency of the
contractor and which could take various forms according to the case®*. Partsch regarded this as
an example of an agreement by the contractor (Apatourios) to place at the disposal of the
guarantor (the speaker) the means to make a payment arising from the £yyom?®®. Partsch had
argued that the contractor was under alegal duty to protect his guarantor from liability and that
if hefailed in that duty the guarantor would have a claim against him for the amount which the
guarantor had had to pay out under his guarantee®®. Further, the guarantor had the right to take
security over the property of the contractor in advance of any call being made upon his
guaranteein order to assure himself of the necessary means of fulfilling his guarantee®”.
Partsch’s arguments are compelling and certainly they help to explain why in Demosthenes 33
Apatourios agreed to grant the speaker security, even though the loan of 30 minae had already

been made (33.7 1on 3¢ TOV TPLAKOVTO UVAV TETOPIOUEVOV).

We find further evidence of the guarantor’ s rights against the contractor in the horos stones
from Attica. One of these (Cat#A38) records a prasis epi lysei for the sum of 3000
drachmai * Ayvodnu[m]t kai cuvevyuntoig. Harris has probably correctly argued that here

“an unnamed individual has pledged his land and house as security to Hagnodemos and others

83 MacDowell (2004:100).
84 Beauchet (1897:1V.485).
885 Partsch (1909:285).

885 Partsch (1909:278-280).
87 Partsch (1909:281-282).
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who are acting as his sureties for another transaction”#. In other words, Hagnodemos and his
fellow guarantors have agreed to stand as guarantors for the contractor on condition that the
contractor provides security for the eventuality that he defaults on his obligations and
Hagnodemos and his fellow guarantors have to pay the contractor’s creditor. The contractor’s
nameis not known. Nor were his obligations necessarily owed to the community. The security
is provided by way of a prasisepi lysei of the contractor’s land, which would remain in place

until the contractor had performed whatever obligations the guarantors had guaranteed®®.

A similar interpretation can be applied to another horos stone from Attica that mentions
guarantors (Cat#A39). This concerns an eranos loan. The tranglation of Tuite, as adjusted by
Harris, would be as follows: “Horos of a house sold (i.e. pledged as security) to De[xithe]us of
Médlitein regard to the pledge of personal security which he (De[xithe]us) gaveto Dion (?) (for
repayment) for the five-hundred drachma eranos loan. The person who collected the loan was
Demo. Until it expires...”®® Thistranglation is said to be based upon the parallel which Harris
rightly saw between the language of this stone ([Eyy0Ing fig veyimlooto At?]@va tov
gpdv[ov]) and that which appears in the poletai records for 342/341BC, which record the
confiscation and sale of property of Meixidemos of Myrrhinous following his failure to pay to
the state sums he owed as a guarantor (Cat#A30 LL463-498), for example:

Meigidnpuov Mup d0¢peirovtog Tl dnpociol Tl “Adnvaiov gyydnv fiv Eveyvnoar
0 ®oTidNy P1rotidov AE (LL468-470)%"

Strictly speaking, however, Harris and Tuite s translation does not accurately follow the
parald. Dexithelus “pledge of personal security” (i.e. his guarantee) would not have been
given to Dion(?), who was the borrower, but on behalf of Dion to the lenders, Demo and her

fellow eranistai.

Harris argued that the reason why the debtor has pledged his property to a guarantor rather than
to the person who collected the eranos loan and the others who contributed to it was that
Demo, as awoman, was unableto initiate legal proceedings. "This meant that if the borrower

defaulted on his payments, she could not proceed against him in court or seize his property. For

88 Harris and Tuite (2000:103).

89 Finley (1952:93) appeared to interpret the stone on the basis that the debtor was a guarantor who has granted
security for his guarantee to the creditor, Hagnodemos, and to the guarantor’ s co-guarantors. Thisis an extremely
complex arrangement and for that reason the interpretation of Harrisisto be preferred. An aternative interpretation
isthat Hagnodemos is the creditor and the contractor has granted him and the contractor’ s guarantors security over
hisland. In the event of the contractor defaulting, Hagnodemos then has a choice: he can either enforce his security
by evicting the contractor from theland or he can obtain payment from the guarantors leaving them to recover their
losses from the contractor by taking possession of the contractor’sland. This, however, fails to give meaning to the
oLV iN GLVEVYLNTALG.

8% Harris and Tuite (2000:102).

81 |n Harris and Tuite (2000:104) Harris argues that the accusative f|v in the poletai records has become the genitive
fig in the horos stone “ by attraction to the antecedent [£yy]0ng in the genitive".

892 Aswas the case in horos No.40 in Finley (1952).
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this reason (De[xithe]us) intervened and pledged to repay the loan in case the borrower
defaulted. In exchangefor this pledge, (De[xithe]us) abtained from the borrower the right to
claim his property in the event that the latter could not repay”. However, whatever the reasons
may have been for structuring the transaction in thisway, it is clear that De[xithe]us is acting as
a guarantor and, like the speaker in Demosthenes 33, he is therefore taking security over the

debtor’s land as a means of protecting hisinterests in case the debtor defaults.

In addition to having the right to recover sums paid out from the contractor, it seems that a
guarantor who paid a contractor’s debt could stand in the shoes of the contractor vis-a-vis those
who were indebted to the contractor so that he could use the sums recovered from the
contractor’s debtors to reimburse himself for the sums which he had paid out under his
guarantee. In Demosthenes 33, the speaker says that after the loan had been made to
Apatourios, Herakleides the banker went bankrupt. The speaker then records that he discussed
the position with Herakleides' guarantors and agreed to assign the security that he had taken
over Apatourios' ship to them (Dem.33.10). These guarantors were the guarantors of
Herakleides' debts and it seems that they may have been looking for ways of recovering sums
which they had paid out on behalf of Herakleides. They would inevitably look to the loan that
Herakleides had made to Apatourios, and to the guarantor of that loan, the speaker in
Demosthenes 33.

We can see another possible example of this in the Erechtheion accounts for 408/407 BC
(Cat#A13) which, it will be recalled, recorded the names of both a contractor and his guarantor
in connection with a payment for work done. | have argued earlier®® that the reason why we
find areference to the guarantor here may have been that the guarantor was coming to the aid of
the contractor by carrying out work himself. We can now go further and argue that he may have
been entitled to payment not only because he had done the work but also because, having

fulfilled his guarantee, he was entitled to access to the contractor’ s right to payment.

Asin classical Athens, so on independent Delos, the guarantor appearsto have had aright to
recover from the defaulting contractor the sums he had been compelled to pay out on his behalf.
This can be seen from thetepa. cuyypaer), which, as we have seen®, provided a specific
procedure to enable a guarantor who had paid the rent for atenant of a sacred estate to recover it
from the defaulting tenant. It required the Council to inscribe the tenant as owing to his
guarantor one and a half times the amount that the hieropoioi had collected from the guarantor,

or that the guarantor had paid on behalf of the tenant, in the same manner as the Council

8% pp115-116.
894 157
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inscribes debtors (kabdnep tovg deAinkodTag); and the tenants wereto be classified as
debtors who are overdue with their payments (kai €lvatl Tovg Eyypaeéviag
vre[pInuépovg xata tov vopov). If the Council does not so recordit, it isto pay the

guarantor double the money he paid®®.

Unfortunately, no records of such inscriptions have survived. Partsch argued that the effect of
the provision was to transfer to the guarantor the right of the state to enforce payment of the
debt®®. Thisis based upon the words xafdnep ToVS GEAnNKOTOS —in the sameway as those
who are public debtors. However, it seems more likely that, as Vial argued, therole of the
Council was to establish officially the abligations of the debtors towards their guarantors who
had been required to pay a sum to the god. The Council’s function was to provide in an official
and legal manner written proof that an individual owed a sum of money to another individual.
Thiswas valid proof that would allow the guarantor to undertake private legal proceedings to
recover the money®’. Here, then, we see the community giving assistance to guarantors by way
of specific legislation adding a fjttoA1ov to the debt and enabling them to recover from the
defaulting contractors. This should have provided some encouragement to guarantors to put
themselves forward. Via believed that the Council would have performed the samerolein
relation to the guarantors of other types of debtors, including tenants of the sacred houses and

borrowers of sacred monies. We have no direct proof of this.

Finally, the idea which we have already seen at Athens that a guarantor who paid could stand in
the shoes of the contractor vis-&-vis the contractor’s debtors may also have been recognised on
independent Delos. We can seethisin the records of payments made to guarantors of building
contracts who had completed the work in accordance with the contract®®. Onerecord in
particular, from 279BC, states that payment of one tenth has been made to them “on behalf of
the contractor”®%®. By completing the work himself, the guarantor had effectively “paid” what
was required of him under his guarantee. Hetherefore stood in the shoes of the contractor and
could recover payment of what was due to the contractor from the god (in this case the

remaining one tenth of the contract price).

Common underlying legal principles and practices - How was the Guarantor’ s position

protected?

8% Car#B32 LL42-46: my paraphrase above is based on the translation by Kent (1948:281).
8% Partsch (1909:272).

897 ial (1985:111).

8% See pp115-116, 121-122 and 183-184.

8% Ca#B10 A LL80-81.
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So far as concerns the actions open to a guarantor discussed in Part Four above, therewerein

my view three underlying principles at work.

Firstly, aguarantor was entitled to take security over the property of the contractor in order to
protect himself against the risk that the guarantor might be required to pay out under this
guarantee. Secondly, a guarantor who had paid out under his guarantee was entitled to recover
the amount he had paid from the contractor. Thirdly, aguarantor who had paid was entitled to
stand into the shoes of the contractor vis-a-vis the contractor’s own debtors and to use any
money recovered from those debtors towards the satisfaction of the amounts which he had paid
out under his guarantee. Thethree principles arelinked in that the first principle (that the
guarantor was entitled to take security) aniticipated the second principle (that the guarantor who
had paid was entitled to be reimbursed by the contractor) and the third principle (that the
guarantor who had paid was entitled to stand in the shoes of the contractor) was a corollary of
thefirst principle (that the guarantor could take security over the contractor’s property
(including his contractual rights against others)). The fact that the evidence for these principles
comes only from Athens and Delos should however give us pause for thought, since Athens
dominated the sacred island for such along period. On the other hand the fact that we find no
evidence of these principles from Boiotia does not necessarily mean that the guarantor in
Boiotia had no such rights.

Delos is particularly noteworthy in extending the second principle by introducing through the
epa. ovyypae1 a mechanism designed to assist guarantors in recovering the sums they had

paid out from the defaulting contractor.

Asto the other ways in which a guarantor’s position could be protected, we have already
noted®® that the fact that at Athens and on independent Delos the guarantor of a building
contract might sometimes himself carry out and complete the work that the contractor had failed
to do could be regarded as an application to building contracts of the principle of the direct and
separate obligation of the guarantor.

Apart from this, it is hard to find any common underlying legal principles or practices. On the
contrary, we have already seen that there were differences in approach in regard to the number
of guarantors required®?, requiring security over property in addition to personal guarantors®?
and requiring the contractor to renew his guarantors®®. The fact that the community, the

contractors and their guarantors in al three jurisdictions appear to have been ready on occasions

900 n136.

01 n109.

902 pp56 and 71.
0B p71.
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to negotiate the terms of the contracts which would be put in place between the community and
the contractor does not seem to me to evidence any kind of underlying principle or practice
apart from a willingness to be pragmatic and flexible where circumstances required. Nor does
thefact that in all three jurisdictions on occasions there may well have been a close working
relationship between the contractor and the guarantor (whether these be family ties, commercial
realtionships or other arrangements) show that common principles or practices were applied.
Similarly, although a significant number of the contractors guaranteed in all threejurisdictions
seem to have been wealthy, this does not seem to meto be sufficient to support an assertion that
there was a principle or practice that guarantors should only provide guarantees for wealthy
contractors. So far as concerns the concept of not guaranteeing the same person on more than
one transaction, the practice seems to have differed not only between the three jurisdictions but

also within one of the jurisdictions itself.
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Conclusions

Unity of Greek Law

In the introduction to this thesis®* | set out the principles underlying the concept of the

guarantee which emerge from the ancient Greek sources, as outlined by Partsch. My review of

the evidence from the threejurisdictions in this thesis has enabled meto identify a number of

other potential principles relevant to the role of the guarantor in transactions involving the

community. These can be summarised as follows:

If guarantors were to be required this was to be provided in an instrument having the

All guarantors of transactions involving the community had to be formally vetted before

Where the abligation guaranteed was an obligation to make payment, the guarantor was
under a separate, direct obligation to the community to make the payment if the
contractor did not pay; this abligation arose from the instant that the contractor should
have paid but failed to do so; no prior demand upon the guarantor was required nor was

any grace period allowed before the guarantor became liable.

A guarantor who owed a debt to the community was liable to have his property seized

without a court judgment having first been obtained against him.

Guarantors who were indebted to the community were included in a public register of

Contractors who were indebted to the community were liable to pay in addition a

penalty for non-payment and this also formed part of the guarantor’s liability.

Officials responsible for the administration of the transaction guaranteed were required
to submit accounts at the end of their term of office for auditing by other officials.

A guarantor was entitled to take security over the property of the contractor in order to

protect himself against the risk that the guarantor might be required to pay out under his

A guarantor who had paid out under his guarantee was entitled to recover the amount he

1
force of law.
2.
acceptance by the community.
3.
4.
5.
debtors.
6.
7.
8.
guarantee.
9.
had paid from the contractor.
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10. A guarantor who had paid was entitled to stand into the shoes of the contractor vis-a-vis
the contractor’s own debtors and to use any money recovered from those debtors

towards the satisfaction of the amounts which he had paid out under his guarantee.

The question arises whether these similarities can only be explained on the basis of the
existence of a concept of “Greek law” or whether there may be other explanations. As
intimated in my Introduction®®, where one of these principles is only found in Athens and on
independent Delos, it is quite possible that the reason for the similarity liesin the fact that Delos
was dominated by Athens for so many decades before becoming independent. This applies to
principles numbered 4, 8, 9 and 10 above. Further research is required in the evidence from
other Greek city states which had not been dominated by Athens before this possibility could be
eliminated. Inthe meantime however it is worth noting that despite the longevity of the
Athenian domination, my review has shown a number of differences between Athens and
independent Delos in the laws and practices relating to guarantors. The Athenian hegemony

argument should not therefore be overplayed.

The problem of the potential effect of Athenian hegemony does not, however, apply to
principles 1-3, and 5-7, for we find these principles at work in Boiotia as well as at Athens and
on independent Delos and whilst there was frequent contact between Boiotia and the other two
jurisdictions this could hardly be said to be such as to give rise to arealistic possibility of

Boiotia merely imitating and following legal principles and practices established at Athens.

Nor could it be argued that these principles are simply the inevitable result of the transactions
with which they were concerned. They can in my view beidentified as independent principles

or practices.

However, we are still some way from confidently concluding that these principles and practices
are evidence of a unity of Greek law. Firstly, my review of the evidence from the three
jurisdictions, athough it covers the majority of the surviving evidence, isjust a start. Further
research is required to see whether these principles or practices are evidenced in other Greek
city states before they could berelied upon with more confidence. Secondly, it would also be
necessary to investigate whether they are uniquely Greek. A determination of this question
would require a consideration of other, contemporaneous systems of law (for example Jewish

law). Thesefurther lines of enquiry are beyond the scope of this thesis.

Thirdly, my review has also shown that there appear to have been differences between the three

jurisdictions in the practices and procedures relating to guarantors. It must be asked, therefore,

05019,
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whether these differences are so significant that it makes no senseto speak in terms of a unity of
Greek law and whether, even if it is sensible to speak in these terms, the differences are such as
to cast doubt on whether the common principles and practices which | have identified are at all
useful. Clearly, they form an important part of the background to understanding the
relationships between community, its contractors and the guarantors in the jurisdictions
concerned. However, if the potential for differences is significant one may doubt whether the
principles could be used to determine the laws and practices in other Greek city states for which
we have no or very limited evidence, or even to explain and amplify an otherwise obscure text
from another Greek city state.

The principal differences which | have identified in the three jurisdictions are as follows:

a. There seemsto have been a requirement for guarantors t® evdgog at Thespiai and on

independent Delos but thisis not found in classical Athens.

b. Onindependent Delos the guarantors of leases of the sacred estates and, possibly,
sacred houses as wdll, had to be renewed annually whereas this type of requirement

does not seem to have existed at Thespiai or Athens.

c. Onindependent Delos individuals who borrowed from the god had to provide
hypothecated real property as well as guarantors as security for their loans. There

appears to have been no such requirement at Athens.

d. Theproceduresfor vetting guarantors seem to have differed between the different

jurisdictions as well as between transactions.

e. At Athens, the number of guarantors appears to have increased with the value of the
transaction. On independent Delos, and at Thespiai, this does not seem to have been so
to the same degree of regularity.

f. At Athens, evidence of guarantors being required to provide security is very limited.
By contrast, on independent Delos, there was some kind of general pledgeto the
hieropoioi of the possessions of the guarantors of loans made by the god and of the
possessions of the guarantors of tenants of the sacred estates. At Thespiai, the security
required from guarantors of |eases was so small as to amount to nothing more than

some kind of registration fee.

0. Whereas at Athens it may occasionally have been the case that, where there was more
than one guarantor, each guarantor may have been liable only for a part of the overall
liahility, on independent Delos, it seems to have been the rule that the liability of each
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guarantor was so limited. At Thespiai, there may have been arule that, where there was
more than one guarantor, each was responsible for only a part of the debt, but this may

have changed during the course of the last quarter of the third century BC.

At Athens and on independent Delos it appears that the Council had aroleto play in the
collection of sums due from those who owed money to the community. However
whereas in Athens the Council took a pro-active role in the collection of debts,
including the imprisonment of debtors, on independent Delos the role of the Council

seems to have been more passive.

Thelegal effect of the inclusion of a person on a public list of those owing debts to the
community seems to have differed as between Athens and independent Delos. Further,
the stage at which such registration would occur seems to have differed as between

Athens/Thespiai on the one hand and independent Delos on the other.

The size of the penalty imposed upon those who were indebted to the community
differed as between Athens on the one hand and independent Delos and Thespiai on the
other.

On independent Delos there was specific provision which made the hieropoioi liablefor
payment of half the rent that they failed to recover from tenants of the sacred estates.
Thereis no equivalent at Athens or at Thespiai.

The scope of the audits of the officials' accounts may have differed as between the three

jurisdictions.

. On independent Delos there was specific provision to enable the guarantor who had

paid to recover from the defaulting tenant. Thisis not found at Athens or in Boictia.

Before discussing whether and if so to what extent these apparent differences should lead to the

conclusion that it cannot be said that thereis a unity of Greek law or that the common principles

and practices which | have identified are of limited usefulness outside the jurisdictions in which

they arefound, it isimportant to note that where a difference has been identified on the basis of

an absence of evidencefor alegal principle or practice in a particular jurisdiction, it does not

necessarily follow that such a principle or practice did not exist there. This particularly applies

to the differences summarised in paragraphs a. and m..

None of the principles and practices which differed as between the three jurisdictions directly

conflicts with the common principles and practices identified earlier. On the contrary, most of

them proceed from or assume the existence of at least some of the common principles and
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practices: the requirement for guarantors T@® yebdeog (seea.), the requirement to renew
guarantors (see b.) and the sharing of liability between guarantors (see g.) proceed upon and
apply the underlying principles ascribed to guarantees outlined in my Introduction®®; the
procedures for vetting guarantors (see d.), the practices regarding numbers of guarantors (see
e.), requiring guarantors to provide security (seef.) and the sharing of liability between
guarantors (see g.) follow from principle 2; the differing effect of registration of a guarantor asa
debtor (seei.) follows from principle 5; the differing size of the penalty imposed upon
defaulting contractors and for which the guarantor was therefore liable (seej.) follows from
principle 3; the differing scope of the audit of the officials’ accounts (seel.) follows from
principle 7; and the Delian provision concerning the sacred estates which assisted guarantors
who had paid to recover from defaulting tenants (see m.) proceeds upon the basis of principle 9.
This analysis supports Thir’ s view outlined in my Introduction®®’ that apparent differencesin

principles and practices can be viewed as adaptations or developments of core principles.

In the same way, we find that the common principles were sometimes “watered down” or
modified in a particular jurisdiction. An example of thisis the watering down on independent
Delos when compared with Athens and Thespiai of theimpact of principle 3 by the milder
enforcement measures of thetepa. cuyypaen in relation to the sacred estates. Another example
is the differing effect which appears to have been given in Athens and on independent Delos to
principle 5 because the consequences of registration as a public debtor seems to have been
milder on Delos than it wasin Athens. A third example is the difference in the size of the
penalty for non-payment of debts as between Athens on the one hand and independent
Delos/Thespiai on the other which meant that the effect of contractor default upon the guarantor

was harsher in Athens than it was in the other jurisdictions.

In particular, the very different approaches to enforcement which seem to have existed on
independent Delos indicate that even if a principle apparently applied, it may not always have
been implemented in practice (as appears to have been the case for example with the sacred
houses and loans on Delos) or it may have been implemented in rather a different way from that
which the principle might have implied (as appears to have happened in the case of the sacred
estates on Delos).

All this means, therefore, that we must proceed with extreme caution in applying the common
principlesto fill gapsin our knowledge of the law in other city states or to explain an otherwise
obscure piece of evidence from another city state. However this does not necessarily mean that
it makes no sense to speak in terms of Greek law. My researches have, | believe, helped to

906 n10.
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identify some core principles applicable to the law and the practice of guarantees involving the
community in thejurisdictions | have examined and they have the potential to be expanded
further in terms of jurisdictionsif not in terms of content. Further, not only are the core
principles useful in helping us to understand the rel ationships between community, its
contractors and their guarantors in the three jurisdictions concerned, but they also providea
useful starting point from which further enquiry can proceed. For they inevitably lead one to
ask why there were differences between the three jurisdictions in the practices and procedures
relating to guarantors and why some particular principles and practices only seem to have
applied in one or two of the jurisdictions but not in all of them. This has particular relevance to
the question which | have posed in the Introduction®®, namely what benefit a person would

obtain by standing as guarantor. It isto this question that | now turn.

What benefit did the guarantor obtain from acting as guarantor?

One possibility is that the motivation for standing as a guarantor was not that there was a
potential personal benefit to be obtained from doing so. Rather, agreeing to stand as guarantor

may have been a matter of obligation.

Firstly we have seen that in all three jurisdictions it was not unusual for the contractor and the
guarantor to be members of the same family. Familial obligations may therefore have been the

prime motivator in these cases.

A second possible motivation was friendship or amoral obligation. In a passage in the second
speech against Onetor, Demosthenes implies that, at Athens, providing a guarantee was a sign
of friendship between the guarantor and the contractor™. However, it is not described as an

obligation of friendship.

In Demosthenes 25, a person who has agreed to stand as guarantor for afriend and finds himself
having to pay up is an object of pity: he has not done anything wrong; heis just unlucky®.
However, although the spesker is clearly implying that the person concerned has done the right
thing in standing as guarantor, there is no suggestion that he was under any moral obligation to

do so.

In Theophrastos on the other hand we do find the idea that a person was under a moral
obligation to stand as a guarantor if asked to do so. Theophrastos tells us that it was the mark of

atactless man that he would go up to a man who has just been required by the court to pay out

08 n12,
99 Dem. 31.10-11.
910 Dem. 25.86-87.
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on a guarantee and ask him to stand guarantor for him: the tactless man has put the putative
guarantor in an awkward position®™; this seems to imply that standing as a guarantor was some

kind of moral obligation.

But Isokrates 17 shows that friendship or a moral obligation may not always have been a
sufficient reason on its own for agreeing to stand as a guarantor. Here the speaker is alleging
that the banker, Pasion, has stolen money from him by refusing to return funds that the speaker
had deposited with him. The speaker says that he and Pasion had a close personal relationship
and that Pasion had agreed to stand as a guarantor for him. Y et the speaker can still ask,
rhetorically (as away of demonstrating that Pasion does have his money) whether Pasion would
have agreed to stand as the speaker’ s guarantor if Pasion did not hold the speaker’s money on
deposit. We can conclude from this that whilst ardationship of some intimacy may have been
an important condition for an agreement to stand as a guarantor, the guarantor would also
normally be looking for some kind of financial assurance to protect him against the possibility

that his guarantee might be called upon®2,

A third possible motivation was public service. Since the guarantor was the only person who
was providing any continuous independent reassurance for the proper performance of the
contract by the contractor throughout the period of the transaction, it could be argued that the
guarantor was undertaking a valuable service for his community. In his First Tetralogy,
Antiphon has the speaker, in an attempt to win over the good will of hislisteners, remind them
that he has made several substantial payments to the treasury; he has more than once served as a
trierarch and has furnished a brilliant chorus; he has often lent money without interest to friends
and has frequently paid large sums under guarantees provided for others™®. We see herethe
provision of guarantees as a sign not only of great wealth but also of a sdlfless act performed for
those whom the guarantor was supporting by his guarantee. But by associating the provision of
a guarantee with the undertaking of liturgies the passage also hints at the possibility that the
guarantor was providing wider benefits. A man who, for example, agreed to stand as guarantor
of alease of sacred land in fifth or fourth century Athens could be regarded as providing a
benefit to the community by facilitating the grant of that lease and hence the generation of
income that could contribute to the cost of sacrifices and festivals to the god or goddess who
owned the land. Nor need this be confined to the leasing of sacred land: a guarantor who had
enabled the award of building contracts for the construction of temples and sanctuaries or the
repair of acity’s fortifications could be regarded as having made an important contribution to

the success of the community. If the guarantor actually made payments under his guarantees,

91! Theophrastos Characters 12(1) and (4).
912 |soc. 17.37.
93 Ant. 2.2.12.
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thereby ensuring the cash flow of the sanctuary or community (or, in the case of building
contracts, enabling the project to continue despite non-performance by the contractor), the

benefit to the sanctuary and/or the community would be al the more obvious.

There may thus have been personal advantage to be gained from standing as a guarantor in such
transactions. If aman’s agreement to stand could be represented as an act of euergetism, this
could, intheory at least, by analogy with the evidence of the Athenian orators and of the decrees
passed by Athens and other city states in honour of benefactors®4, win him popularity and
influence with the citizens of his community. This may not, however, always have provided
sufficient an incentive to encourage guarantors to come forward: there is evidence from
Alipheirafrom the third century BC which suggests that in some circumstances a man might be
ordered by a decision of (possibly) the Council to stand as guarantor for repayment of aloanin
which the city state was the borrower®?®. This may have meant that standing as a guarantor
could sometimes have been akin to a liturgy. But, asis clear from the Athenian evidence, even
aliturgy performed as an obligation could still win the liturgist praise and influence, especially
if it was an expensive oneto perform, and the same may have applied to guarantees provided

under an obligation®6,

That there may have been palitical capital to be won from standing as guarantor may be
suggested by the fact that some of the guarantors of the grants of proxenia by the Aitolian
koinon were leading politicians and wealthy individuals, known to us from the pages of
Polybios®’. On the other hand, it is remarkable that among the many hundreds of honorary
decrees that survive from the period covered by my thesis | have not been ableto find even one
that honours the recipient for having stood as a guarantor. This suggests that from the point of
view of the communities as recipients of the guarantees, the guarantee was a purely business

relationship, a matter of prudent management of the communities’ assets and nothing more. As

914 Evidence reviewed by Gauthier (1985:24-32).

915 |pArk 24 LL17-20: kol Sikucdodo pndes 18idtag 1@V vipocde cu[vypaedv,] €1 pn Tig 1vyeyvevke
bngp tav mOrv 30&av Tdl [Bwidr mpatic] dEoTm katd Ebpnio pvic kal €ikoot otatnpov, [Enel vy
eyvlevke 1@ daptopyd keievoavtog: It isto be noted that the reference to the Council isrestored by the editors.
Dossd (2003:232) notesthat it is unclear under what circumstances the damiourgos could order the provision of a
guarantee since in the previous sentence it was very probable that the boul e appeared as the decision making body.

916 Gauthier (1985:28, 29 and 30).

917 Two examples: (1) Skopas son of Sosandros of Tithronion, who stood as guarantor in grants of proxenia seven
times between 223/222 and 205/204BC (IG 1X 121 29 LL7-10, 20-21 and 23-24; IG 1X1 21 31 L L 46, 48, 68-69 and
124-125). He was grammateus of the Aitolian synedrion in 224/223BC (IG IX 12 1 4 L8) and strategos three times
(Polyb. 4.27.1-10, 4.37.1 (220/219BC); Livy 26.24.7 (212/211BC); and IG IX 12 1 31 LL106-107, 118-119, Polyb.
13.2.1and IG IX 12 3 613 (205/204BC)). Heis mentioned by Polybios as a commander of Aitolian forces fightingin
the Peloponnese (Polyb.4.3-4.13.5, 4.16.11-4.19, 4.27, 4.62 and 5.3) and as having been appointed with one other
leading Aitolian to draw up laws to deal with problems concerning debts (Polyb.13.1-13.2); see Grainger (2000:298);
(2) Damoteles son of Telesarchos of Physkion, who stood as a guarantor of a grant of proxenia in 210/209BC, the
year in which he was a'so grammateus of the Aitolian synedrion (IG 1X? 1 29 LL3-7). He stood as guarantor in three
other grants of proxenia (IG 1X 1?1 29 LL13-14 (also 210-209BC), 31 LL52-56 (223/222BC) and 201 LL3-4 (end of
third century BC)). Hewas an envoy to Rome in 191/190 and 189BC (Polyb. 21.25.9, 21.26.7-19); and envoy to M.
Fulviusin 189BC (21.29.4-5, 10-11; 21.30.11-13); see Grainger (2000:144-145).
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far as the community was concerned, the role of the guarantor was simply to provide a source of
cash for the community, and a man was not considered to have been particularly deserving of

praise or influence simply because he had stood as a guarantor.

If the guarantee was indeed a purely business transaction, it may be then that the primary
incentive for guarantors was that they were paid by the contractor to stand (as Walbank has
suggested in the case of Athenian leases®®). We have no direct evidence of any such payments.
However, we have already seen that there may on occasions have been a commercial
relationship between the guarantors and the contractor or their respective families. From
Thespiai we have possible examples of A agreeing to stand as guarantor for B on one
transaction in return for B agreeing to stand as guarantor for A on another transaction®®. From
Athens we have the more complex example of A agreeing to stand as guarantor for B on one
transaction in return for a memberof B’s family agreeing to stand as guarantor for a memberof

A’s family on another transaction®®.

All these were possible motivating factors for guarantors. However, the legal framework was
also important in creating an environment in which people would be prepared to put themselves
forward as guarantors and this needs to be examined in the light of the common legal principles
and practices which | have identified in my thesis. Key elements of the legal environment in
which guarantors had to operate were provided by some of these common legal principles and
practices. These were: the separate, direct and immediate liability of the guarantor (principle 3);
the enforcement against guarantors without a court judgment (principle 4); the entitlement of the
guarantor to take security over the contractor’s property (principle 8); theright of the guarantor
who had paid to recover from the contractor (principle 9) and the right of the guarantor who
paid to stand in the shoes of the contractor in regard to the contractor’s own debtors (principle
10).

Whilst principles 3 and 4 could sometimes have acted as a deterrent to guarantors coming
forward, principles 8, 9 and 10 may have provided guarantors with some protection and
encouragement to individuals to offer themselves as guarantors. However, my enquiry has
shown that in some cases additional measures were perceived as being necessary in order to
incentivise people to put themselves forward as guarantors and we find these in those areas of
law and practice where there were apparent differences between the three jurisdictions. These
were: the requirement that guarantors be renewed annually (found on independent Delos only -

seeb.), the apportionment of liability between guarantors (evidenced on independent Delos and

918 Wal bank (1983d:225).
919 See pp104-5 and 189.
920 See pp79-80 and 189-190.
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possibly for a period at Thespiai — see g.), the postponement of the stage in the collection
process at which the guarantor would have his name included in a record of public debtors
(found on Delosinregard to the sacred estates — seei.), a smaller penalty for late payment
(Deos and Thespiai compared with Athens — see j.) and specific provision to enable the
guarantor to recover from the tenant (Delos— seem.). In addition the communities might take
ad hoc measures such as limiting the scope of the guarantee or negotiating the terms of the
underlying contract so as to reduce the possibility of a call being made on the guarantee
(measures which could well involve compromises on the part of the community). These could
have the effect of reducing the impact of those core principles which acted as deterrents to
acting as a guarantor and they seem to have been devel oped locally, possibly to suit local

conditionsin Thespiai and on independent Del os.

This analysis suggests that whilst some or a combination of the factors discussed above which
may have motivated a person to agree to stand as a guarantor may have been sufficient to
provide the community with the guarantors it needed, there nevertheless remained a problemin
that these motivating factors may have been insufficient in particular communities and at
particular times. Thisis reflected inthe local modifications to legal principles and practices
which may have been designed to ensure that guarantors came forward.

This illustrates the potential usefulness of the concept of the unity of Greek law. It liesinthe
fact that where we find local departures from identified core principles, this should prompt
further enquiry as to the reasons for such departures. In the case of Delos, one such reason may
have been therelatively small size of the community, which would have meant that the pool of
potential guarantors was relatively small and that there would have been constant pressure to
increase the size of the pool by modifying or removing factors which might deter individuals
from standing as guarantors. In the case of Thespiai we are poorly informed and the evidence
baseis avery narrow one, being confined to the leases. There must have been a shortage of

guarantors, but it is not clear why.

Summary

My thesis has provided a review of alarge body of the evidence of the legal principles and
practices relating to the role of the guarantor in transactions involving the community. Much
more work remains to be done. However the following broad answers to the questions posed in

my Introduction can in my view be offered at this stage:

1. Itispossibleto identify some common principles and practices regarding the role of the

guarantors in transactions involving the community in the period under review;
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However, important differences in principles and practices as between communities can

also be observed.

These differences mean that it may be unwise to place too much reliance upon the
common principles and practices in attempting to reconstruct the role of guarantorsin

those city states for which we have no or limited evidence.

This does not mean that the identification of common principles and practicesis not a

worthwhile exercise.

Rather, the analysis of common principles and practices and of the differencesin
principles and practices between city states can provide valuable insights into the
problems and issues which particular city states faced in particular periods.

One example of this can befound in a consideration of the problem of the reasons why
a person would be prepared to stand as a guarantor. My analysis suggests that whilst
there were a number of possible motivations for standing as a guarantor, a shortage of
guarantors may indeed have been a problem for some communities, particularly a small
community like that of independent Delos, and that local modifications to common
principles and practices may have developed or been introduced in an attempt to

overcomethis.
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Appendix A —Wealthy Tenants/Contractor ¥Borrowers on | ndependent Delos

Type of Number of Number of Number of Number of Number of Number of Number of Number of

transaction | tenantsy tenants/ wealthy tenanty | tenants/ tenants/ tenants/ tenants/ tenants/
